
regard to tlie party wall. It is clear tliat the |)laiiitiffs 
would be entitled to block tlie suit windows from tlieir 
own side of tlie premises, and if the occasion arose they kamkci-din 
would be entitled to an injunction restraining defend
ants from making any new openings in the common 
wall.

Decree co7ifirmed.
E . R .
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V.
R a h i m l u i a i .

APPELLATE GIYIL.

Before Sir Norman M adeod, K t., C hief Justice, a7id Mr, Justice Coyajee.

GAFUR IM AM  (o r ig in a l  D e f e n d a n t  No. 3), A p p e l l a n t  v . AM IR ISAB  

SAU DAGAR an d  o th e rs  ( o r ig in a l  P l a i n t i f f s ), E espondents

Mortgage — Redemption— Redeeming Co-mortgagoi—  Contribution— Interest—
Transfer o f  Property A ct ( I V  o f  1S82), section 95.

Where one o f  several mortgagors alone redeems the mortgaged property, he 
is notprim a facie entitled under section 95 o f tlie Transfer o f  Property Act to 
claim interest against his co-mortgagors on the amount o f  their proportion o f 
the expenses so incurred.

His claim, if  any, to interest must be based on some ground outside the 
section,— as, for instance, on notice given to his co-mortgagors that he would 
claim interest against them on the expenses so incurred i f  they wished to 
redeem their sliares.

S e c o n d  appeal against the decision of M. H. Wagie, 
First Glass Subordinate Judge, A. P., at Nasik revers
ing the decree passed by G-. V. Jadhav, Joint Subordin
ate Judge at Nasik.

Suit to recover iDOSsession.
The property in suit, consisting of two houses in 

Nasik Oity, belonged to one Khadirkhan. He had one 
son Mahomedklian and a daughter Ohandubi. The son 
owned a two-third share and daughter the remaining 
one-third.

'\Seu<.iu;i Appeal No. 817 of 1923.

February  5.



1925. On January 21, 1894, tlie lionses were mortgaged to
~  ■ one Rajendra by Mahomedkliau’s son, Yasinklia (defend-

ant No. 1) and Cliandabi for Rs. 100.
V.

Ajiik On September 21, 1894, the houses \vere again mort-
gaged by the same persons to the same mortgagee for 
Rs. 125.

In 1897, Yasinkha sold the houses to one Gulabkha, a 
a brother of defendant No. 2, who sold them to defend
ant No. '6 ill 1921.

On June 26,1920, Amir Isab Soudagar (plaintiff No. 1) 
as heir of Chandubi paid Rs. 100 to the mortgagee in 
full satisfaction of tbe mortgage money.

In 19:̂ 2, Amir Isab Soudagar and the other heirs of 
Chandubi sued for possession of the entire property in

■ their right as mortgagors, or for partition of their one- 
third share and payment by tliO defendants of Rs. 66-10-S 
being two-thirds of the amount of Rs. 100 paid by 
plaintiff No. 1, together with interest thereon, as from 
the date of redemption.

Defendant No, 8 contended that he was lawfully in 
possession, of the property as purchaser and that he had 
spent Rs. 350 in eff’ecting repairs.

The Subordinate Judge held that plaintiff No. 1 had 
obtained possession after he had paid the amount 
of Rs. 100 ; tliEit he was entitled to claim two-thirds 
contribution, viz , Rs. 66-10-8 from defendant No 1 with- 
ont any interest. He further held that defendant No. S 
had repaired the house at a cost of Rs. 350; that the 
plaintiffs were liable to pay one-third of this amonnt to 
the said defendant. He, therefore, ordered that on pay
ment of Rs, 50 to defendant No. 3 by plaintiff No. 1, the 
plaintiffs do take possession by partition of their one- 
third share in the property.
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Oa appeal, the decree was varied by disallowing the 1̂ 25.
claim of defendant No. 3 for repairs and allowing 
the phiintiff’s claim for interest oil tlie amount of '
defendant No. I ’s contribution, viz., Us. 66-10-8 as from 
the date of redemption. It was, therefore, decreed that I s a b .

the defendant No. 3 do pay to plaintiff No. 1 Rs. 154 as 
his share of the mortgage money with interest at six per 
cent, from the date of suit till payment,

The defendant No. 3 appealed to the High Ooart.
S. Y. Ahhyankar, for the appeUant.
.S', i?. for the respondents.
M a c le o d ,  G. J.:—The plaintiffs sned to obtain posses

sion by partition of their one-third share in the suit 
property, and for recovering contribution from the 
defendants for money paid by the plaintifTs for redeem
ing the other two-thirds in the same.

The trial Judge held that the plaintift’3 could claim 
one-third share in the suit property; that they had 
redeemed the mortgages on the property and obtained 
possession; and that the plaintiffs were entitled to a 
sum of Rs. 66-10-8 from the defendants as their contri-* 
bution t'lwards the expenses incurred in redeeming the 
property. He did not'allow the plaintiffs any interest 
on that amount.

The 3rd defendant alleged that he had repaired the 
house at a cost of Rs. 350 after he had purchased the 
interest of the 1st defendant, one of the original mort
gagors. The Judge found that he had spent Rs. 350, and 
held that the plaintiffs were liable to pay one-third 
of that amount.

In appeal the appellate Judge held that plaintiffs 
were entitled to interest on the amounts which they had 
spent in paying off the mortgagee, and considered twelve 
per cent, as,a reasonable rate, but he differed from the 
Court below with regard to the money spent by the 3rd
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defendant in making repairs, and found he could not be 
considered a hona fide purchaser, and consequentlj^ 

Gapub passed a decree for the plaintiffs that their one-third
share should be equitably separated and given in their 

Amir possession and the 3rd defendant should pay to the
plaintiff No. 1 Es. 154 as his share of the mortgage 
money with interest at six per cent, thereon from the 
date of suit till payment within two months from the 
date of the decree.

The 3rd defendant has appealed. He contends that 
he ought to have been allow^ed proportionate costs of 
repairs made by him to the house situated in the suit 
land, and that the Judge erred in law in awarding 
interest to the plaintiff on the amounts spent by him in 
redeeming the property. We do not think that the 3rd 
defendant in the circumstances of the case is entitled to 
charge the plaintiff with his proportion of the cost 
incurred by him in executing repairs to the property.

On the question whether he is liable to pay interest 
to the plaintiffs on his proportion of the expenses pro
perly incurred in- redeeming the property, there is no 
direct authority. Section 95 of the Transfer of Property 
Act says:—

“ Wliere one of several mortgagors redeems the mortgaged property and 
■obtains poHses.sioii thereof;, he lias a charge on tho share ol: each o f the other 
co-inortgagorB in the property for his proportion o f  the expenses properly 
incurred in .so redeen>iiig and obtaining possession.”

In a note in Mitra’s work on the Transfer of Property 
Act (2nd Edition) to section 95 we find the following 
passage at page 511;—“ The redeeming co-mortgagor 
has a right to claim interest on the money paid by him. 
The rate of interest must be reasonable. The fact that 
lie had to borrow redemption money at a high rate of 
interest is not a groand for charging the same rate from 
the other co-mortgagors.” The authority for that
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proposition is Jago v. Arjun̂ '̂ .̂ ' ‘ In Baiislimi All ^^25.

G a f u k
Khan Choivdlmry v. K ali Mohan Moitrâ '̂  ̂ the Court 
allowed interest at twelve per cent,” . W e have been imam 
referred, howeA^er, to the case of Malik Ahmad Wall 
Khan v. Musammat Shamsi Jahan Begam^^\ The Isae. 
principal question argued was whether the redeeming 
co-mortgagor could claim contribution from his eo- 
mortgagors if he had not obtained i3ossession of the 
mortgaged property. The Privy Council held that the 
section should be construed distributively, and that the 
charge followed on redemption ; the condition of obtain
ing possession applied only to cases in which its 
fulfilment was from the nature of the mortgage possible.
The plaintiff claimed during the argument that he was 
entitled to recover two-thirds of the amount paid by him, 
with interest at the stipulated rate, and to have a charge 
declared in his favour on the respondents’ interests in 
the mortgaged property. The judgment of their Lord
ships does not deal with this contention. But the 
decree passed by them declared that the plaintiff was en
titled to recover against the defendants two-thirds of the 
sum paid by him to redeem the mortgage, with interest 
at six per cent, per annum from the date of the institu
tion of the suit. We mast take it, therefore, that the 
claim for interest from the date of redemption was 
disallowed. It seems to us reading section 95, that the 
redeeming co-mortgagor is only given a charge for the 
proportion of the expenses properly incurred by him in so- 
redeeming and obtaining possession of the mortgaged 
property. Consequently his claim to interest on the 
expenses so incurred must arise, if at all, not from the- 
section, but from some other ground. If, for instance, he 
gave notice to the co-mortgagors that lie had redeemed 
the property, and that he had a statutory charge for the 

a )  ( 1 9 1 8 )  49 I .  0 . 2 3 0 .  (2) ( 1 9 0 6 )  4  0 .  L .  J .  7 9 .

(3) (1905) L. R. 33 I. A. 81.



1925. pL’oportioii of tlie expeii^e.s so incai’i’ed, lie iniglit also
' give tliem notice that lie would claim interest against

tliem on tliat amount if they wished to redeem their
, shares. But if no such notice is given, ifc is diflicult toAm IP
IsAB. see on what the claim for interest could be founded, or

from what authority the Court could derive the power 
to exercise a discretion to allow interest.

We think, therefoi'e, that we must allow the appeal 
to this extent, that defendant No. 3 must pay the 
plaintill Rs. 66-10-8 as his share of the mortgage money 
with interest at six per cent, tliereon from the date of 
suit till payment. Defendant No. o can have three 
months to pay the amount from the time the proceed- 
ins’s are returned to the trial Court.
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No order as to costs of the appeal.

Decree varied. 
J . G . R .

APPELLATE GIYIL.

B efore Sir Norman Madeod, Kt., Chief Tusiice, and M r. Justice Cmjajee.

1925. GrANAPA PUTTA HEGDE ( o i i i g i n a l  D e f e n d a n t ) ,  A p p e l l a n t  v. HAM- 

Fehruaryli). SAIRA y a i . l a d  ABDU L SAIB ( o u ig in a t .  I ' l a i k t i f f ) ,  PiIWI'ONdent*.

" ■ ' Indian LimHation Act ( I X  o f J90S), Schedule /, ArlicU IIG— Claim for a
sum certain— “ Cotnjjensaiion ” — Implied covenant 0/  title— TrcuiHfcr of 
Frcuwty Act (IV  o f  1S83), section 65 (2 ) ,

The plauitiil, liaving been prevented by the true owners from tiiking-possess
ion o f  certain immoveable property purchased by biiv* hona fide from one wlio 
liad ill fact 110 title thereto, sued his vendor, within aixyeura o f  the date o f  the 
sale deed, for the recovery o f the purchase money ;

JJeZfZ, that, inasmuch as the vendor tiiuHt he deemed, under section 55 (3) of 
the Transfer of Propprty Act, to have contracted tiiat he had power to transfer 
the property, the suit was a suit for compensation for breach o f contract, to 
which Article 1 ICj o f the. Limitation Act was appHcable, and was, therefore, 
witViin time.

Second Appeal No. 640 o f 1923.


