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CRIMINAL REVISION.

Before Sir Norman Alacleod, Kt., Chi(^ Justice, a7ul Mr. Justice Coyajee.

1925. EMPEROR r. DAVID SASSOON*.
jammri! 14. Criraival Proce’htre Code (A ct V o f  139S), section 4SS— Children— Neglect 
—  to maintain— Order h j Magistrate fo r  viainienance— O fer hy fa iher to

maintain children in f  uture.

Once it is satisfactorily proved that a fatlicr lias refused dr nugleeted to 
iii.iiiitMn his children an offer by liiiu to maintain them in tlie futiii'e is not 
sufficient o f itself to debar a Magistrate from making an order for their main- 
■tenaiice under section 488 o f  the Criminal Procedure Code. Such an offer may 
lie considered on its merils and in the light o f the circnmstances in which it 
is made.

This was a criminal application for revision against 
ail order passed by P. L. Tliacker, Additional Presidency 
Magistrate of Bombay.

Proceedings under section 488 o£ the Criminal Proce
dure Code.

The applicant resided witii his wife and four children 
at Agripada in Bombaj^ tie was a taxi-di-iver and had 
a monthly income of about Rs. 300. Owing to dissen
sions between him and Jiis wife he left his home, 
•deserting his wife and children, in Jtine 195̂ 1. Some 
time after the separation, lie allowed Rs, 100 monthly 
to his wife and children, by way of maintenance, up to 
June 1924.

In October 1924, the-wife applied under section 488, 
‘Grlmiiial Procedure Code, to a Presidency Magistrate 
in  Bombay for an order for maintenance for herself 
and her four sons. In reply, the husband accused his 
ŵ lfe of unchastity, but offered to keep and maintain the 
children,
 ̂ held on the facts that the im
puted unchastity of the wife was not proved, and, being' 
of ppinion that the offer by the husband to maintain
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llie chiiclreii did not debar liliii from mtdving' an order for 
tlieir maintenance under section 488, Criminal Proced
ure Code, made an order directing the payment of 
Rs. 50 to Ills wife and Rs. 40 to the children as main- t̂ AssooN.:
tenanee, every month,

D a v id  Sassoon applied to the High Court against t h e  

o r d e r ,  and obtained a rnle on November 6̂, 19^4.
Thereafter, he made an application to the High Courfe 

under section 491, Criminal Procedure Code, to ol)taio! 
cnstody of the children. The application was beard by 
Mirza J. who came to the conclusion that the interests, 
of the children would be niaterially prejudiced if he 
ordered them to reside with their fatlier, and accord
ingly rejected the aisplication on December 4, 1924.

The rale was heard.
G. N. Tliakor, with I. J. Soplier and S. Cf. Shertukde^ 

for the applicant, David Sassoon.
Daphtary, instructed by jOixU and ManeJdal, for the 

wife.
S. S. Patkar, Government Pleader, for the Crown.
M a c le o d ,  C. j . :—The complainant in this case wa& 

one Mrs. David Sassoon who presented an applicatioa 
under section 488, Criminal Procedure Code, for main
tenance for herself and her four sons against the re~ 
spondeut, David Sassoon, her husband and the father of 
the children. The defence to the applicatioo, as set 
out in the respondent’s statement, was that tli©' 
complainant was misbehaving herself W ith a certain 
person, and had gone to Calcutta without his permis
sion. With regard to the maintenance of tlie four 
sons, the respondent said that he was willing to have* 
the children with him.

On the facts the Magistrate came to the conclusion 
without any hesitation that the defence was not proved 
in any of its material particulars. Consequently the
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1925. charge of misconduct wiis proved to be false. The 
Magistrate further considered that the compLainant 
had satisfied him that the respondent having sufficient 
means was neglecting to maintain his wife and his 
four sons, who were unable to maintain themselves. 
The ages of ihe children varied from seven to eleven. 
The Magistrate then considered the contention of the 
respondent that he vt̂ as willing to keep the children 
himself, and that, therefore, no order under section 488 
could be made against him. He said

“  Tlie point is not free from fliffi ulty. It is not covered by any Bombay 
authority, so far as I ki)o\v. There are conflicting rnlinga o f the Panjub 
Court, supporting respondent’s contention, on the one haiul (viz., P. R. No. 18 
tCi'f 1894 and P. R. No. 22 o f 1917) and the decisions o f  th.e Pfurma Court, 
supporting the complainant on the other hand (IG Crini,, L. J. G56) ...Consi
dering  the object underlying section 488, Criminal Procedure Code, I prefer 
to follow  Buriria rulings rather ihan Punjab ones. Otherwise in those cases 
where children are very young, as in this case, a man knowing full well that 
no mother would part with such children, has simply to make, an ostensible 
oifer to keep the children with him and he caw thus defeat the object of 
section 488, v;hich is to secin-e provision for helpless children.”

The Magistrate then made an order tliat the respond
ent should pay in the aggregate Rs. 90 a month to the 
complainant for the maintenance of herself and the 
children.

On November 26, a role was granted on the applica
tion of the respondent in order that this qnestion 
might be decided by this Court. Thereafter an appli
cation ŵ as made on the Crown side by the respondent 
under section 491, Criminal Procedare Code, asking 
that the custody of the sons should be given- to him. 
The application was heard by Mr. Justice Mirza who 
came to the conclusion that the petitioner’s allegation 
that for some time past his wife had led an unchaste 
life and that h e  was afraid that if his ch ilG lren  were to 
-continiie to reside with her they would be contaminat
ed, was absolutely without founda.tion. The learned
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Jadge was satisfied on tlie evidence tliat Mrs. Sassoon 
liad looked after the chiklren very well. She had sent 
the elder boys to school and had educated them at her 
own expense. He was also satished that the children 
would be much better looked after by the mother than 
they wonld be if they were thrown to the tender
m ercies of th eir  father.

W e can now consider the proper constructioa of 
section 488 of the Criminal Procedure Code in the 
light of the respondent’s contentions.

Yv̂ e think that with regard to the maintenance of 
children, it is sufficient under sub-section (i) of sect
ion 488 if the neglect or refusal to maintain them i.̂  
proved. On sucli proof the Magistrate can make an 
order for the payment of a montldy allowance for tlve 
iiiaintenance of each child to such person as the Magis
trate from time to time directs. An offer to maintain 
the children in the future is not sufficient of itself to 
debar the Magistrate from maldHg the order. The 
Magistrate will be entitled to consider the circum
stances in which the offer was made, and whether it was 
right and proper that the children, if not in the cus
tody of the father, should be handed over to him.

With regard to the maintenance whicli can be 
directed to be paid to a wife in case her husband 
neglects or refuses to maintain her, there is a special 
proviso to the section that if the husband offers to 
maintain his wife on condition of her living with him, 
and she refuses to live with, him, the Magistrate may 
consider any grounds of refusal stated by her, and may 
make an order under the section notwithstanding such 
offer, if he is satisfied that there is fust ground for so 
doing. There was a very good reason in our opinion 
why the Legislature-dlid not include children in that 
proviso, namely, so that the onus should not be thrown

3925.
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I9i5. Oil tiiem of stating gi‘o.uiids oT reiiasal wliicli woalci
have to be considered by the Magistrate before making 
an order for their maintenance. It could not have 

8a« oox. been intended that the father by stating his wiliing-
ness to maintain the children could deprive tlie 
Magistrate of his inrisdiction to make an order under 
the section. It seems to us that once the Magistrate is 
satisfied that a father has neglected or refused to main- 
tain his childicn, he is entitled to makean order for their 
maintenance, though he may consider any oiler by the 
father to mauitain them in the fatnre on its merits. 
In this case, agreeing entirely with the remarks of the 
learned Judge wlio heard the apjilication under sec
tion 491, Griminal Procedure Code, we are satisfied that 
the children ought to remain with the mother. The 
rule will, therefore, be discharged.

Go y a j e e , J. I agree.

Rule dischargecL 
R. R.
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