
520 INDIAN LAW REPORTS. [VOL. XLIX.

G ovlN D -
r tU S A D

V,
R iNDA-BAI.

1924. Tlie rule, therefore, may !)e stated in this form. The 
ceremony of datta homcim is essential to validate an 
adoption amongst Bralimins unless the adoptive father 
and son belong to the same gotra. Apart from all the 
considerations there is this justification for it, that when 
it is sought to introduce a stranger into a family it is 
desirable that all the religious ceremonies should be 
performed so as to ensure the requisite publicity for the 
adoption. It may be said that tliere is a tendency in 
these days towards dispensing with religious cere­
monies, but that is no reason why we should seek in 
this case to depart from what must be recognized as an 
established rule of Hindu law. The appeal is dismiss­
ed with costs.

Decrea confirmed.
J . G. R .
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Hindu law—Adopilon— Rig Jits o f  daugMer o f  adopted sou nn ailojdion.

The adoption of a married Hindu, the sole owner ol: ant'c.stral property 
acquired by survivorsUip on the death of his fathor, does not deprive his 
daughter o£ her right o f inlieritance to tliat property.

The rights o£ a daughter on the adoption o£ her father con,sidered.

T h i s  was an appeal against the decision of N . K .  

Bapat, First Class Subordinate Judge of Bijapur, in 
Suiu No. 327 of i m

Suit to recover possession.
The suit property belonged to one Narsidus, who 

died in 1883, leaving him sarviviug his son Eamdas. 
’̂ ^Appeal No. 114 of 1923 froiu 0 ri.2;itial Decree.
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Ramdas liad a wife (plaintiff No. 2) and a daughter 1924. 
(plaintiff No. 1). On October 26, 1908, Ramdas was 
adoiDted by Dliondubai, the widow of a near relative.

In. 1920, tlie ]-)laiiitiffis sued as lieirs of ’Ramdas to re­
cover possession of the property from the defendants.
They alleged that even after his adoption Ramdas was 
in possession of the property in his natural family but 
that defendants Nos. 1 to 5, who were children of the 
sisters of Ramdas, dispossessed him in 1910 and 1911.

The defendants by their written, statement contend­
ed that the suit property was given in gift to the father 
of defendants Nos. 1 to 3 by Ramdas in 1898 and that 
they had become owners of it by adverse possession 
that neither Ramdas nor plaintill's Nos. 1 and 2 were 
the heirs to Narsidas’s property but defendants were 
the iieirs: that it was so held in previous litigation bet­
ween the same x'̂ arties and hence the present claim of 
the plaintiffs vv̂ as barred as res judicata.

The trial Judge held inter' alia that the defendants 
were the heirs of Narsidas after the adoption of Ram­
das: that Ramdas had made a gift of the suit property 
to defendant No. 3’s father : that defendants Nos. 1 to 4 
were not in adverse possession for over twelve years 
before suit. The suit was dismissed.

The plaintiii'a appealed to the High Court.
H. C. Coyajeo, with A. G. Desai, for the appellants. 

x4iî 7n6Tra77i, for the respondents.
M a c l e o d , C. J .;—The plaintiffs sued to recover poss­

ession of the plaint property after a declaration that 
plaintiff No. 1 was the owner or, in the alternative, if 
plfiintiil: No. 1 ŵ as not an heir, that plaintiff No. 2 
should be declared the owner.

It was alleged that the property originally belonged 
to two brothers, Narsidas and Shankerdas, but it has 
been found by the Court below, and that finding has
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1924. not been disputed in this Court, that the brothers were 
not in union, and so the following pedigree will be 
sufficient for the purposes of this appeal -
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G o k u ld a s  Ekam l)ribai =  NavHidas (died  188B).

Maiiubai Kadliabai • Ratnabai Poonabai
(Plaintiff No. 2 )=

Eaiudas
I

Mauikbai 
(Plaintiff No. 1)

Defendant Defendant
No. 4. No. 6

Defendant Defendant Defendant 
No. 2 No. 3 No. 5

The property was held jointly by Narsidas and his 
son Earn das. Narsidas died in 1883. Ramdas ŵ as 
adopted in 1908 by one Bhagwandas, a first cousin of 
Narsidas. At the time of his adoption Kamdas had a 
wife, plaintiff No. 2, and a daughter, plaintiff No. 1.

The plaintiffs claim that they are entitled to the pro­
perty originally owned jointly by NarsidaR and Ranidas, 
as against the defendants wlio are the grand-children 
0? Narsidas by his daughters, Radhabai and Ratnabai.

It was decided in Kalgavda Tavanappa v. Somappa 
Tamangavda^^ that wlien a married Hindu having a 
son is given in adoption, the son does not like his father 
lose the gotra and right of inheritance in the family of 
his birth, and does not acqnire the gotra and right of 
succession to the property of the family into which 
his father is adopted. It v̂as also held tliat when a 
inarried Hindu is given in adoption liis wife passes 
with him into the adoptive family because according 
to the Bhastras husband and wife form one body. 
The 2nd plainti l̂:, therefore, can in no case sncceed. 
But the rights of a daughter in the event of her father 
being adopted have, as far as we can ascertain, not been 
considered either in the texts or reported cases, neither

(1) (1909) 33 Bom. 669.
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Lave they been discussed by any o f  the writers on 1924. 
Hindu law. It is not surprising that tlie texts are 
silent on the question as in olden times the adoption of 
a married man having children would be repugnant to Goicihx-ah 
orthodox Hindu customs.

The trial Judge has taken it for granted that the main 
issue was “ Who was the lieir of Narsidas after the 
adoption of Ranidas ? ” , and it cannot be disputed that 
the defendants were nearer heirs to Narsidas than 
13laintiff No. 1.

Para. 12 of the judgment says: “ After Ramdas left the 
family by adoption Ekambribai was the heir of Narsi­
das to whom the i)roperty belonged and she lived in 
the house till her death which took place on September 
12,1912” ; and para. 75 says: “ 'the iiroperty in dispute be­
longed to Narsidas. Defendants Nos. 1, 2, ?>, 4 and 6 
are sons of the daughters of Narsidas and are his heirs 
preferably to i l̂aintifli: No. 1 or j)laintif!: No. 2 ” . He 
had some justification for so holding, as in Ramcliandra 
V. Manuhaî '̂̂ , Eamdas attempted to execute a decree 
obtained by his father. The case came up to the High 
Court when it was held that Ramdas by his adoption 
lost all rights in his father’s estate which thereafter 
went to the heirs of Narsidas. The judgment-debtor 
was the only other party to the proceedings, and the 
rights of the present plaintiff No. 1 as daughter of Ram­
das were never taken into consideration. It would 
have been sufficient for the Court to decide that Ram­
das was incompetent to execute the decree without 
going on to say in wliom the right to execute lay. In 
any event plaintiff: No. 1 is entitled to raise the 
point in the present suit, the question is not res/wcH- 
cata, and the dictum of the High Court being obiter 
must at tlie best be treated wdth the respect usually 
attached to such dicta.

w  (1 9 ly )  43 Bom. 774.
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1924. The trial Judge says: “ By liis adoption Kamdas lost 
all j'iglits of inheritance in his natiiral family as com­
pletely as if he was never born in it. Inheri tance must 
be traced from the previous male holders

It is true that his right to the property of his adopt­
ive family accrued as if he had been born in it, and it is 
equally true that he lost ail rights to the propei'ty of 
his natural family. But I think the Judge is led into 
a fallacy by using the ^vords “ rights of inheritance’' 
without regard to the varying circumalances whicli 
may exist in different cases. If Narsidaa had been 
alive in 1908 Ramdas would have lost all rights to tlie 
family property which he had as co-^parcenej-, and all 
rights to succeed to any self-acquired property ofNarsi- 
das. The adoption would have put an end to tliose 
rights in the same way as if he had died, but it is quite 
u n n e c e s s a r y ^  to add a further iiction “ as if lie had never 
been born in the family

It is unfortunate that when we get within the realm 
of fiction the ordinai-y rules of logic no longer apply. 
If the adopted son is to be considered as having been 
born in his adoptive family^ the ordinary result sliould 
follow that he takes the ■whole of liis family then in 
existence into the adoptive family, but as I Imve point­
ed out above he does not take his sons with him, and 
presumably his unmarried daughters are left behind 
as welL There can be no difficulty with regard to the 
Hglits of the son in his father’s property. If father 
and son are joint the son on his father’s adoi^tion suc­
ceeds by survivorship. If there are other co-parceners 
the result is the same. If there is a daughter unmar­
ried she is entitled to maintenance and marriage ex­
penses. The dilficulty arises when the adopted son is 
the sole owner of ancestral property as Ramdas was. It 
he is to be treated as having civilly died in tlie natural
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family when lie was adopted, the propert^  ̂ should go 
to his heirs, as he was the last male-holder and not to 
the heirs of his father. If in 1908 he had died a natu­
ral death, nndoiibtedlj^ plaintifl: Ho. 1 wonld have 
been his heiress, and if he is to be treated as dead by a 
fiction, there can be no possible reason for departing 
from the ordinary rule of devolution of property under 
the Hindu law. One result of tracing descent from the 
next generation above would be, that if Narsidas and 
his brother, Shankardas, had been Joint, as the plaintilf 
contended, since Shankardas survived Narsidas the 
property would go to his heirs and not to the heirs of 
Narsidas, with the result that Eamdas would have be­
come entitled to the property as son of Bhagwandas, 
his adoptive fatlier, first cousin of Shankardas, in pre­
ference to his brother’s son’s daughter or lii.s brother’s 
daughter’s sons. The fallacy in the passage of the 
judgment under review lies in the failure to recognize 
that Ram das had no right of inheritance to the x-yro- 
perty of Narsidas to lose. He had already acquired it 
by survivorship. In Battatraya Saleharam v. Govind 
SamhiiajP-^ it was held on the authority of the text of 
Mann, Adliyaya 1, Yerse No. 142, tliat a Hindu, tlie sole 
owner of ancestral property, lost his right to the suit 
property on adox)tion, but in the case of pro|)erty 
acquired by partition it ŵ as held m Mahahleshwcvr 
Narayan v. Subramanya Shivram}^ that the suit pro­
perty was not the estate of tlie natural father wdfchin 
the meaning of the above mentioned text, and there­
fore the son was not divested of it on adoption. Con­
sequently the question who would succeed to it if he 
were divested did not arise. But I expressed the 
opinion that tlien the heir of the defendant at the time 
of his adoption wonld have had to be ascertained as if 
he were dead.

(191(1) 40  Bom . 421). P) ( 1922) 47 Born. 542,
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1924, Ill Dattatraya Sakharam v. Govlnd Smnl>hajî ^̂  also 
the question was not decided as the mother of tlie 
adopted son was the heir of her son and also of the 
father.

Though there is an objection to referring to an adopt­
ed son as civilly dead in his natural family (cf. Sri 
Rajah Veiilmta I:Tarasimha Ajjpa Roio v. Sri Uajah 
Rangayya Appa T cannot see myself that there
is any reason in this case for holding that the pro­
perty should go to the heirs of Narsidas and not to 
the heirs of Earn das.

In my opinion, therefore, jDlaintifl; No. 1 is entitled 
to succeed to her father’s property. There will be a 
decree for possession and an inquiry as to mesne x r̂ofits 
from date of suit with costs throughout.

Ce u m p , J.:—I agree.
Appeal allowed.
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Watan properly—Permanent tenancy— F ixity  o f  rent— Adverse possession 
— Bombay Land Revenue Code (Bom . Act V o f  1S79), section S3.

A  person wlio is in possession o f  the watan laudw as a tenant o f  the 
m tandar ean-not acquire a right by adverse posscs.sion to lixity o£ rent,

. Madhavrao V. Raghunatli '̂ '̂i, reVied on.
Per M a o le o d , C. J .;—-“ It may be that a tenant can acquh-e a right ol: fixity 

o£ rent as against the iuunediate holder o f  the watan, but tliat would not 
prevail against the next holder, and in this case the suit having been liled 
within twelve years o f the plaintiff finceeedlng to the watan, it ia not l.iarred.” 

* Second Appeal No. 591 o£ 1923.
(1923 )L . R. 50 I. A. 255.


