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OHIGIKAL CIVIL.

B efore M r. .Jitstlce Tarajmrewala.

VED  AND SOPHER V. Tl. P. W A G LE  & Co.®. 1925.

S didiors lion f o r  coats— Attach.ment of decree hy judgmoit-ci-editov,— Sulse- ^9-
m a d  charging order f o r  costs in fa w u r  o f  solicitor— F rioriiy  o f  solidiors'
lien oti moiiens wtihin juriiidiction.

Yv. & Co. liaviHg- obtaiiied a decree iu a suit filed again.si N. I:L, the decreo 
was liy their o^vn judgruent-creditors, V. and B A few  days latertiie
soiieitoi'i v.'lio had acted for W. & Co. in tliat suit and in certain partnership 
litigation ohtaiued charging order,s I'or their cn?ts ngiiinut tlie .«arre decree.

On a question arising as to the riglits o f  tlie pa:ties chiinn'ngto he entitled 
to the sums paid to the Sherifl' in execution,

Held, that the sohcitors were entitled to enforce their lien in priority to the 
attachiug creditors, no long a.s the moneys attached remained within the 
jurisdiction o£ the Court.

iCature and extent of. the solicitor’ ,s lien di.seuK.'-’ed.

IvlESSPtS. R. p . Wagle & Go. brought a suit (No. 3(>G6 
of 1921) against one Narottara .Haridas and on July S,
1924. obtained a consent decree therein. On July 10,
1924, the said decree was attached by Messrs. Ved and 
Soi)her ( jndgment-creditors of R. P. Wagle & Co. in 
another suit) under Order XXI, Rule 53.

On July 15 and 16, 1924, Messrs. Hiralal & Co., who 
had acted as solicitors for R. P. Wagle & Co. in 
Suit No. 36i56 o£ 1921 and also in a certain i^artnership 
suit, obtained charging orders for their costs in these 
suits against the said consent decree.

Two sums of Rs. 2,500 and Rs, 500, respectively, 
having been paid to the Sheriff in execution, Ved and 
Sopher applied for payment out to them. It was 
contended on their behalf that the solicitors’ lien, conld 
only attach to property remaining in the hands of the 
judgment'debtor and once that x^roperty was attached

* 0. C. J. Suit No, 2355 o f  1922.



1925. by a decree-liolder, no claim against it could be enforced
------------by the solicitor. Meprs. Hiralal & Co., however,

opposed, contending that their two charges gave them 
V. priority as solicitors, over the attaching creditors.

Setna of Meriuanji Kola 4’- Co., for the attaching 
creditors.

B. K. Desai, instructed by Hiralal ĉ- (7o., for the 
charge-holders.

T a r a p o r e w a l a , J. In this matter the plaintiffs, 
Messrs. Ved and Sopher, ask fo r p a y m e n t to them  of the 
amoLint of a decree obtained by the d efendants, R. P. 
Wagle & Co., against one N arottam  H a rid a s attached in 
execution of the decree in favour of Yed and fSopher in 
the suit and realized by the Sheriff.

The application is opposed by Messrs. Hiralal Co., 
who acted as solicitors for R. P. Wagle & Co., and who 
have got a charging order in their favour on the decrees 
in faÂ our of R. P. Wagle k Co., one of -which is the 
decree attached in the present execution procesdings. 
The said decree was passed on July 8, 192-1, and was 
attached by Ved and Sop»her on July 10, 1924. The 
solicitors, Messrs. Hiralal & Co., got the charging orders 
on July 15 and 16,1924. Thereafter, Narottam liari- 
das, the judgment-debtor in the said decree, paid the 
moneys in the SherifFs office on August 5, 1924. . The 
Protlionotary has certified that the only claim in 
execution against the amount of the decree is that of the 
decree-holders, Messrs. Ved and Sopher. Tlie amounts 
paid in execution are now two sums of Rs. 2,500 and 
Rs. 500. Messrs, Pliralal & Co. contend that they are 
entitled to receive the said amounts in priority to the 
attaching creditors.

I  have taken time to consider this matter because I 
was told that there were orders of this Court wherein 
the right of the judgment-creditor was held to have
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priority over the lien of the solicitor where a charging 1925. 
order had not been obtained prior to the attachment 
by the judgment-creditor. I am unable to find any soi'her 
judgment with grounds or reasons for the judgment, ^
and as this is a matter of importance to solicitors, I Co. 
have gone through all the authorities on the point and 
I have given very' careful consideration to the matter.

Now the whole argument ot the judgment-crsditor 
in claiming to exclude the solicitors’ lien comes to tliis, 
that the solicitors’ lien, as it existed in Common law, 
could only attach to theproperty remaining in the hands 
of the judgment-debtoi? and once that property was 
attached by a decree-holder the property went out of 
the hands of the client and the solicitor, therefore, could 
not claim a lien on the money which so went out of his 
client’s hands, and that the decree-holder who by his 
diligence attached the property prior to the solicitor’s 
asserting or realising his lien was entitled to exclude 
the solicitor even from participating in the distribution 
of the moneys. In England there bas been statutory 
provision giving effect to the lien of the solicitor by 
23 & 2i Yic., c. 127, section 28, It has been 
contended before me that prior to the enactment of the 
statute, tlie solicitor’s lien only attached in cases where 
the moneys remained in the hands of his client, and 
that immediately the moneys were attached, the 
solicitor’s lien came to an end. Unfortunately the 
English cases dealing with this point are mostly after 
the enactment of the statute 23 & 24 Yic., c. 127, 
and, therefore, there is some difficulty in getting at the 
real principle laid down in those decisions, The matter 
is treated by Cordery in his Law relating to Solicitors,
3rd Edition, at page 388, as follows :—

“ Where the lien is on a judgment recov’ cred for the client the question of 
priority has often arisen between the solicitor and a judgnient-creditor 
attaching tlie debt under Order XLV. (attachment of debts). ”
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1925 , “ 'The result of the more recent cases seems to be,'«that so long as the money 
is within the jurisdiction o f the Court a eharghig order will have priority over 
an attachment, unless there has been mala fiths, or gr&it neglect on the part o f  
the solicitor, notwithstanding that execution has aetnally issued on hc!\a!f o f 
the judg'ment-creditor at the time when the. solicitor applioa for a charging 

order. ”

These observations mix up the cbarging order tinder 
the str̂ tiite witli the lien under Common haw. Eut loolv- 
ing into th.e ca.se.s I find it is distinctly laid down in 
Shippey v. Grej/'̂  ̂ that the solicitor’s lien under 
Coninion law, independently of the charging order, has 
jiriority over any attacliment by a Jiiiignient-creditor 
so long' as the moneys attached remain within tlie 
jurisdiction of the Court, that is to say, are not 
realized and paid oil; to the indgnient-creditor. In this 
case the learned Lord Justices of tlie Ai)peal Court 
have followed a previous decision of tlie Court In 
Faithfiill V. ISioen̂ K̂ The matter has been fully dealt 
with by Lord Jnstice Brett in his Judgment, and he has, 
independently of the previous decision in Faithful I v. 
Ewen come to the conclusion that a solicitor wli.̂  
entitled to his lien in priority to an attaching creditoj*. 
and the principle on which the learned Lord Justice 
comes to the conclusion is this, that the money ŵ as 
earned by the act of the solicitor and that, unless some- 
thing had occurred to take away his right, he had a 
right in law and in equity to an order in his favour 
so that the moneys so earned might not l)e paid away 
to any one without his costs being reserved. In that 
case the defendant obtained an ex. parte garnishee 
order before the solicitors could tax tlieir costs and 
before they could do anything or take any steps to 
preserve tlieir right. The argument of the judgment- 
Creditor, as put by Lord Justice Brett, came to this, that 
ill th^t case the solicitoi: could in no event have got a 
priority over the judgment-creditor as his costs Jiad 

: ; w (1880): 491. j, c. p. 524. m ( is7 s)  7 ch. d. 495.



n o t  b e e n  taxed before tbe garnisliee order was taken 
ont. LordJiistI.ee Brett cbaracteriseH the pro]K),silion as "
extravagant and holds tlrat the only principU^on wliicli SoriiER 
the solicitor could bo deprived o t  liis lien w o u l d  be  ̂ ^

that, if, before the Hollcitor took any steps, tho money 'coV
had been dis])osed of in some way beyond th(i power of 
the Court so tliat the Court liadjio longer any Jurisdic
tion over it, then in that case the right of the solicitor 
wotdd be at an, end and the Court would be powerless 
to interfere... He gives an Instance .— an execution had 
issued and been, carrieil out s(.> that the execution-cre~ 
ditorhad received tiie money ; in such a ease an appli
cation by tlie solicitor would l)e too late. Oi' again, if 
the client: liad received the money and poid it over to 
some creditor of his, in sueli a case the rigid, of the 
solicitor would !)e at an end. He lield that tlie garni
shee order' was not eifcctive without a subsequent 
order, for cause m i g l i t  be sliown agiiinst it, tliat a Court 
of Equity considers tluit that wliich the solicitor had a 
right to have done was done and tliat the garnishee order 
obtained by the defendant did not ta.ke priority over 
the solicitor’s lien. This judgment is not based on 
the statutory lien in respect of which a charging order 
could be obtained by the solicitor under 23 & 21-Vic., 
c. 127, ])ut entirely on tlie solicitor’s lien at conimoii 
law. If one considei.-s tlie object for whicli tliat 
statute was enacted, it is quite clear that the provision 
in the statnte v/as made witli a view to give a furtlier 
right to tlie solicitors Vvdiicli tliey had. not, x)rioj’ to the 
enactment of tlie statute. They had no lien over the 
real proxierty of their client and that was sought to be 
remedied by tlie statute 23 & 24 'Vic., c. 127. But in 
making the said provision by statute, the Legislature 
made it as wide as i-)ossil;>]e and the solicitor was em
powered under the statute to obtain a charging Order 
in respect of all tlie property of his client recovered
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1925. tlirongli liis exerfcioiis wlietlier it was real or personal 
property. It does not, therefore, follow tliat before the 
enactment of the statute the lien, so far as personal pro- 
perty was concerned was anything different from the 

W a g l e  & given by statute. To my mind the effect of mak
ing a charging order iinder the statnte is nothing more 
than to provide for enforcing the solicitor’s lien which 
existed in respect of personal property prior to the 
statute and which was for the first time given in respect 
of the real propert}  ̂ of the client by tiie statute. The 
solicitor’s lien at Common law has been the lien which 
has been given effect to and. enforced by the High 
Court of Bombay and. Calcutta. There is no statutory 
provision in Ind.ia as regards the solicitor’s lien. The 
solicitor’s lien as it prevailed in England before the 
statutory enactment is clearly defined, by Lord Justice 
Brett in Shippey v. If effect w”as given to the
solicitor’s lien at Common law in the sense in which 
the judgment-creditor asks the Court to give it, it would 
be frustrating the whole object of the protection which 
the Court seeks to give to the solicitor by enforcing the 
lien, because as happened in this case the decree hav
ing been passed on July 8, and the attachment having 
been levied on July 10, there was no time for the 
solicitor to have his costs taxed so as to assert his lien 
in  respect of these costs. And simply because the 
judgment-creditor obtains an order for attachment with
in two days of the passing of the decree he cannot be 
heard to say that the moneys by reason of such attach
ment go out of the jurisdiction of the Court so as to pre
vent the Court from interfering on behalf of the 
solicitor.

After air the lien is enforced for the protection of 
the solicitor who is an officer of tlie Court by the

flSSO) 49 L. J. G. P. 524.
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Court interfering so long as tlie moneys are witliiii tlie 1925,
lurisdiction of the Court. By a mere attachment the
 ̂  ̂ \ K.D AND
moneys do not go out of the jnrisdiction. I can well Sonnsn 
understand that if moneys had been realised in the 
c o u r s e  o f  the attachment and divStribnted and paid to Co.

the creditor and the solicitor ]iad not obtained Iris 
charging order or had not come forward to claim Iiis 
lien iintil that was done, he could not have claimed it 
as against the juclgment-creditor who bad got those 
moneys, Until tlie moneys are paid to tli'̂  Jiidgnient- 
creditor they are still in the liands of tlie Court and 
within its jnrisdiction and 1 do not see how a solicitor, 
who is entitled to his lien on the moneys obtained by 
his exertions whicli are in the hands of the Court, 
could be deprived of the fruits of his exertion by the 
mere fact of an attachment being levied on the moneys.
Until the moneys are disposed of they remain within 
the jurisdiction of the Court and the solicitor is entitl
ed to come to the Court and ask for its interference so 
as to protect his rights as regards his costs.

It has been jiointed out to me that in Calcutta the 
solicitor’s lien has been given effect to in a very wide 
manner. The question before the Calcutta High Court 
in. Harnanclro]/ Foolcliand v. Gootiram 
not the question before me to-daj^ but the judgment 
supports my view that the solicitor is entitled to the 
protection of the Court as far as possible, and that the 
solicitor’s lien should be enforced and given effect to 
by the Court in all possible cases where the Court can 
effectively do so.

My attention was drawn to North v. Steivart'̂ '̂  ̂ in 
support of the proposition that the statutory enactment 
made a difference in tlie rights enjoyed by the solicitors 
prior to the enactment and thereafter in respect of lien 
for their costs on tlie moneys of their clients. Now that

W (1!)19) 40 Cal. 1070. ®  (iS 90 ) 15 App. Cas. 452.
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1926. case decides entirely a different point and tlie question 
of tlie eii'ect of the stiitute 23 & Vic., c. 12/, is- 
merely incidentally brong'lit in. There is no doubt 
that there are some words in tlie jndgment of Lord 
Watson at page 463 which lend colour to the argument 
of the judgment-creditor here. But considering the 
facts of tlie case on wldch the decision was given, I da 
not see that they are capable of the wide construction 

Which the judgment-creditor wants to put upon them. 
The question in that case was of jurisdiction and it was 
contended that jurisdiction was ousted by reason of the 
attachment being invalid as the moneys a,ttached did 
not belong to the judgment-debtor but to the solicitor 
who‘had a lien on the moneys, and their Lordships 
merely considered this point, whether to the
obtaining of the charging order it could be said that 
the moneys belonged to the solicitor and were not cap
able of being attached by the creditor of the client. 
Lord Watson observes at page 463 as follows ;—

“ Assurriing that tlieir lien, \vh«n charged by tl)e onler o f tlie 13th o f June 
iniglit operate in tlie sairie v,'(\y as an intimated lUSKigiiutioii by tlin oi'iginal judg- 
nient-creilitor, and tenninate Irin intovost in tlio dobt ; 8o long as tlie debt 
remains liis pi'operty, the mere existoncKj (ii' a lien does not exclude the 
fHligence of others having claims against him. The opinions expressed by 
tlie English Bench in Ilmu/'h v. Edii-arch’ '̂̂  and Merrer v. Grar.eŝ '̂> appear 
to me clearly to show lliat, in the CourtH of Connnon Lavv, a solicitor’s lien 
upon easts decreed does not, until it is converted into a cliiifgo by virtue o f  tlie 
statute, prevent tlseiv attai'dnnent liy other person.s having chiinia against tlie 

: judgriiont'Creditor. ”

The question there was whether the debt could b<3 
^attached and what Lord Watson holds is that the 
debt could, be attached so iong as there was no charg
ing order but if tiiere was a cliarging order to the f ul
lest extent of the debt then no doubt, no interest of tlio 
:]udgment-credLtor would remain and, tlierefore, there 
would be nothing which others could attacli. But ifc

: b̂(1853) i H. 171. . W (1872) L. K. 7-Q. B.



does not follow from tliese observations that once tlie ‘ ‘ 2̂5.
property is attached by others, the lien of the solicitor "'' '  ̂'FD ANDcoiues to an end. The judgments of the other Lords Soi'hek
clearly show that their whole attention was G'iven to the „® i.G L K &
point whetiier the attaclunent in tlie lirst instance could Co. 

be levied or not and not as to the effects of the attacli- 
ment if tiie solicitor claiLned to exercise his lien as 
against iliG moneys so attached. For that tlie decision 
in 8]ii2)pe]j v. Greŷ '̂ '̂  is cjiiite clear. This decision is 
later in date tlian tlie decision in Ilcnujh v. JjJdioardŝ '̂  
and Mercer v. Graves referred to by Lord Watson in 
North Y. Steivari^*\ and in niy opinion Shfppcnj v.
Grey}'̂  ̂ lays clown tlie correct principle and is In no
way in conflict with tbe decision of the Honse of Lords 
in North v. Steivart̂ '̂̂ .

The decision of this Higli Court in Devkabai a".
Jefferson, Bhaishankxir and DhisJiâ ^̂  was cited to me- 
bnt it does not touch the point raised in this case. It 
merely says that the solicitor’s lien in the High Conrts of 
India is governed exciiisively by the law as it existed in 
EDglish Courts before the passi ng of 2?> & 21 Yic., c. 127,. 
by wliich that lien ŵas very inuch extended. Very 
much extended ” means tlie extension to tlie real pro
perty which did not exist l)efore the statutory enact
ment. The lien was coiifined to personal property 
before the statute. Tliese passing remarks in the judg
ment in no way aifect the question wliich is before me 
for decision. There is no judgment of tliis Gorirfc'whicii: 
is binding on me with wliich my present decision is in 
conflict. In 1113  ̂ opinion the solicitor in the matter 
before me is entitled to tlie interference of the Court on 
his behalf, and he is entitled to enforce his lien as 
against the moneys in dispute in priority to the attach
ing ci-editor.

(ISSO) 49 L. J. c. P. .521:. ('■*) (1872) L. R. 7 Q. B. 499.
(1S5G) 1 H. N. 171. W (1890) 15 App. Cafs. 452.

(ISS()) 10 Bom. 248 at p. 253.

YOL. XLIX.] BOMBAY SERIES. 513



1925. I  1 1 1 -ay m ention a fiirtlier p oin t and that w a s a p oint
-------  taken by tlie attorneys for Ved nnd Sopher that the

\lluER charging order was in respect of costs incurred by
"J ’e  ̂ R. p. Wagle & Co., in other matters, i.e., partnership
‘Co.  ̂ suits, which have Ijeen fought out by Hiralai & Co., and

that, therefore, the3̂ could not claim a lien on the 
judgment-debt in this particular case excepting for the 
costs of that case and not for their costs in general in 
-respect of which they have obtained the charging 
order, in my opinion the question is not open to me 
as Mr. Justice Mulla, after consideration of the point, has 
made the charging order in respect of the solicitors’ 
■costs in general on the giound that the property ŵ as 
recovered by the exertions of the solicitor including the 
Jiidgment-debt in this matter and that they were en
titled to a lien for all their costs on all property recover
ed by their exertions for the partnership. I do not ex
press any opinion on the point as I hold that the learn- 
•ed Chamber Judge’s order is clear on the point and he 
has given effect to the lien as claimed by the solicitors 
by giving the charging order. I, therefore, hold that 
Messrs. Hiralai & Co. are entitled to recover their costs 
under the cliarging order obtained by them in priority 
to the attaching creditor.

I am told that another sum of Rs. 500 Jias been paid 
into the Sheriff’s ofllce after this notice was taken out 
■and as the solicitors’ costs amount to a sum lai-ger than 
-Rs. 3,50iVI dir solicitors are entitled to
receive the said sum of Rs. 500 also.

All costs should come out of the moneys first. Counsel 
certified.

O. H. B.
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