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Defure Mp. Justice Tavaporewala.

VED axe SOPHER . Do WAGLE & Co™. 1825,
Junuary 19,

Sulicitors' lien for costs—dAtiachment of decvee by §adgment-eredi tor—Subse-
itgic charging ovder for essls in forour of solivitor—Friovity of  salicitors’
lien on moneys within jurisdiction.

W. & Co. having obtalved a decree in a suit filed against N, H., the decrec
was attached by their own judgment-creditors, V. and 8§ A few days laterthe
saliciters who Lad acted for Wo & Co. in that suit and fu certain partuership
fitigation obtained charging orders for their costs aguinst the saire decree.

On a question arising as to the rights of the parties claiming to he entitled
£ the sums paid to the Shertft in execution,

Held, that the solicitors were entitled to enforce their Hen in pfim‘ity to the
attuching creditors, so long as the moneys atfached remmained within the
jurisdiction of the Court.

Mature and extent of the solicit«:‘»r’s Jiey discuseed,

Mussrs. R, P Wagle & Co. brought a suit (No. 5466
of 1921) against one Navottam Harvidas and on July §,
1924, obiained a consent decree therein.  On July 10,
1924, the said decree was attached by Messrs., Ved and
Sopher (judgment-creditors of R. P. Waale & Co. in
another suit) under Order XXT, Rule 53.

On July 15 and 16, 1924, Messrs. Hirvalal & Co., who
had acted us solicitors for R. P. Wagle & Co. in
Suit No. 3666 of 1921 and also in a certain partnership
suit, obtained charging orders for their costs in these
suite against the said consent decree.

Two sums of Rs. 2,500 and Rs. 500, respectively,
having been paid to the Sheriff in execution, Ved and
Sopher applied for payment out to them. It was
contended on their behalf that the solicitors’ lien could
only attach to property remaining in the hands of the
judgment-debtor and once that property was attached

# Q. C. J. Suit No, 2355 of 1922,
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1925, by a decree-holder, no claim against it could be enforced
- by the solicitor.  Messrs. Hiralal & Co., however,

WD AX0 opposed, contending that their two charges gave them
». priority as solicitors, over the attaching creditors.
WacLs & Y N y \ .
Co. Setna of Merwanji Kola § Co., for the attaching
creditors.

B. K. Desar, instructed by Hiralal § Co., for the
charge-holders.

TARAPOREWALA, J.:—In this matter the plaintiffs,
Messrs. Ved and Sopher, ask for payment to them of the
amount of a decree obtained by the defendants, R. P.
Wagle & Co., against one Narvobtam Haridas attached in
execution of the decree in favour of Ved and Sopher in
the suit and realized by the Sheriff,

The application is opposed by Messrs. Hiralal & Co,,
who acted as solicitors for R. P. Wagle & Co., and who
have got a charging order in their favour on the decrees
in favour of R. P. Wagle & Co., one of which is the
decree attached in the present execution procezdings.
The said decree was passed on July 8, 1924, and was
attached by Ved and Sopher on July 10, 1924, The
solicitors, Messrs. Hiralal & Co., got the charging orders
on July 15 and 16, 1924,  Thereafter, Narottam Hari-
das, the judgment-debtor in the said decree, paid the
moneys in the Sherifl’s office on August 5, 1924. . The
Prothonotary hag certified that the only claim in
execution against the amount of the decree is that of the
decree-holders, Messrs. Ved and Sopher. The amounts
paidin execution are now two sums of Rs. 2,500 and
Rs. 500. Messrs. Hiralal & Co. contend that they are

entitled to receive the said amounts in priority to the
attaching creditors.

I have taken time to consider this matter because [
was told that there were orders of this Court wherein
the right of the judgment-creditor was held to have
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priority over the lien of the solicitor where a charging
order had not been obtained prior to the attachment
by the judgment-creditor. I am unable to find any
judgment with grounds or reasons for the judgment,
and as this is a matter of importance to solicitors, I
have gone through all the authorities on the point and
I have given very careful consideration to the matter.

Now the whole argument of the judgment-creditor
in claiming to exclude the solicitorg’ lien comes to this,
that the solicitors’ lien, as it existed in Common law,
could only attach to the property remaining in the hands
of the judgment-debtor and once that property was
attached by a decree-holder the property went out of
the hands of the elient and the solicitor, therefore, could
not claim a lien on the money which so went out of his
client’s hands, and that the decree-holder who by his
diligence attached the property prior to the solicitor’s
asserting or realising his lien was entitled to exclude
the solicitor even from participating in the distribution
of the moneys. In KEngland there has been statutory
provision giving effect to the lien of the solicitor by
23 & 24 Vie, c¢ 127, section 28, It has Deen
contended before me that prior to the enactment of the
statute, the solicitor’s lien only attached in cases where
the moneys remained in the hands of his client, and
that immediately the moneys were attached, the
solicitor’s lien came to an end. Unfortunately the
English cases dealing with this point are mostly after
the enactment of the statute 23 & 24 Vie, c. 127,
and, therefore, there is some difficulty in getting at the
real principle laid down in those decisions. The matter
is treated by Cordery in his Law relating to Solicitors,
srd Edition, at page 388, as follows :—

* Where the lien is on a judgment recovered for the client the question of
priority has often arisen between the solicitor and a judgment-creditor
attaching the debt nuder Order XLV, (attachment of debts).”
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“ Mg result of the more recent cases seems Lo e, thiut so long as the wouney
is within the juvisdiction of the Court a charging arder willhave priority ver
an attachient, unless there has boeen male fides, ov great negleet on the part of
the solicitor, notwithstanding that exeention has actually issued on behalf of
the judgmeut-ereditor at the time when the solicitor applies for a eharging
avder, ™

These observations mix up the charging order nunder
the statute with the lien under Commeon faw. But look-
ing into the cases I find ib is distinctly laid down in
Shippey v. Grey® that the sclicitor’s lien under
Common law, independently of the charging order, has
priority over any attachment by a judgment-creditor
so long as the moneys atéached remain within the
jurisdiction of the Court, that is to say, are not
realized and paid off to the judgment-creditor. Tu this
case the learned Lord Justices of the Appeal Courb
have followed a previous decision of the Court in

‘aithfull v. Bwen®. The matter has been fully deals
with by Lord Jastice Brettin his judgment, and he has,
independently of the previous decision in Faithifull v.
Euwen @ come to the conclusion that a solicitor was
entitled to his lien in priovity to an attaching creditor,
and the principle on which the leavned Lord Justice
comes to the conclusion is this, that the money was
earned by the act of the solicitor and that, unless some-
thing had occurred to take away his right, be had a
right in lasv and in equity to an ovder in his favour
so that the moneys so carned might not be paid away
to any one without his costs being reserved. In that
case the defendant obtained an exr parfe garnishee
order” before the solicitors could tax their costs and
befove they could do anything or take any steps to
presexrve their right. The argument of the judgment-
creditor, as put by Lord Justice Brett, came to this, that
in that case the solicitor could in no event have got =
priority over the jndgment-creditor as his costs had

@ (1880) 44 L. J. (. P. 524, ® (1878) 7 Ch. D. 495,
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not been taxed before the garnishee order was taken
out. T.ord Justice Brett characterises the proposition as

extravagant and holds that the only principle on which

the solicitor could be deprived of his lien would be
~that, if, before the solicitor took any steps, the money
had heen disposed of in some way beyond the power of
the Court so that the Court had no longer any jurisdic-
tion over it, thenin that casge thevight of the solicitor
would be at an end and the Court would be powerless
to interfere. e givesan instanee :—un exccution had
{ssued and been carvied out so that the oxecution-cre-
ditor had received the moncy 3 in such a case aun appli-
cation by the solicitor would be too late. Or again, if
the client had received the money and paid it over to
some creditor of his, in such a case the right of the
golicitor would he ot an end.  HHe held that the garni-
shee order was not effective without a subsequent
order, for canse might be shown against it, that a Court
of Equity considers that that which the solicitor had a
right to have done was dene und that the garmishee order
obtained by the defendant did not take priority over
the solicitor's lien. "This judgwent is not based on
the statutory lien in respect of which a charging order
could he obtained by the solicitor under 23 & 24 Vie,
¢. 127, but entively on the solicitor’s lien ab common
law. If one considers the object for which that
statute was cnacted, it s quite cleay that the provision
in the statnte was made with a view to give a further
right to the solicitovs which they had notf, prios to the
enactment of the statute. They had no lien over the
real property of their client and that was sought to be
remedied by the statute 23 & 24 Vie, e 127, But in
making the said provision by statute, the Legislature
muade it as wide as possible and the solicitor was em-
powered under the statute to obtain a charging order
inrespect of all the property of his client recovered
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through his exertions whether it was real or personal
property. It doesnot, therefore, follow that before the
enactment of the statute the lien so far as personal pro-
perty was concerned was anything different from the
lien given by statute. To my mind the effect of mak-
ing a charging order under the statute is nothing more
than to provide for enforcing the solicitor’s lien which
existed in respect of personal property prior to the
statute and which was for the {irst time given in respect
of the real property of the client by the statute, The
solicitor’s lien at Common law has been the lien which
has been given effect to and enforced by the High
Court of Bombay and Calcutta. There is no statutory
provision in India as regards the solicitor’s lien. The
solicitor’s lien as it prevailed in England before the
statutory enactment is clearly defined by Lord Justice
Brett in Shippey v. Grey®. If effect was given to the
solicitor’s lien at Common law in the sense in wlich
the judgment-creditor asks the Court to give it, it would
be frustrating the whole object of the protection which
the Court seeks to give to the solicitor by enforcing the
lien, because as happened in this case the decree hav-
ing been passed on July 8§, and the attachment having
been levied on July 10, there was no time for the
solicitor to have his costs taxed so as to assert his lien
in respect of these costs. And simply because the
judgment-creditor obtains an order for attachment with-
in two days of the passing of the decree he cannot be
heard to say that the moneys by reason of such attach-
ment go out of the jurisdiction of the Court so as to pre-
vent the Court from interfering on Dbehalf of the
solicitor.

After all the lien is enforced for the protection of
the solicitor who is an officer of the Court by the

M (188049 L. J. ¢. P, 594,
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Court interfering so long as the moneys are within the
jurisdiction of the Court. By a mere attachment the
moneys do not go out of the jurisdiction. I can well
understand that if moneys had been realised in the
course of the attachment and distrvibuted and paid to
the creditor and the solicitor had not obtained his
charging order or had not come forward to claim his
lien until that was done, he could not have claimed it
as against the jndgment-creditor who had got those
moneys. Until the moneys ave paid to the judgment-
creditor they arc still in the hands of the Court and
within its jurisdiction and 1 do not see how a solicitor,
who is entitled to his lien on the moneys obtained by
his exertions which are in the hands of the Court,
could be deprived of the fruits of his exertion by the
mere fact of an attachment being levied on the moneys.
Until the moneys are disposedof they remain within
the jurisdiction of the Court and the solicitor is entitl-
ed to come to the Court and ask for its interference so
as to protect his vights as regards his costs.

It has been pointed out to me that in Caleutta the
solicitor’s lien has been given effect to in o very wide
manner. The question before the Caleutta High Court
in Harnandroy Foolchand v. Gootiram Blhatiar® is
not the guestion before me to-day but the judgment
supports my view that the solicitor is entitled to the
protection of the Court as far as possible, and that the
solicitor’s lien should be enforced and given effect to
by the Court in all possible eases where the Court can
effectively do so.

My attention was drawn to Noréh v. Stewart®, in
support of the proposition that the statutory enactment
made a difference in the rights enjoyed by the solicitors
prior to the enactment and thereafter in respect of lien
for their costs on the moneys of their clients. Now that

W 1919y 46 Cul. 1070, &) (1890) 15 App. Cas. 452,
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case decides entively a different point and the question
of the efiect of the statute 25 & 24 Vie., c. 127, is
merely incidentally brought in. There is no doubt
that there are some words in the judgment of Lord
Watson at page 463 which lend colour to the argument
of the judgment-creditor here. But considering the
{acts of the cage on which the decision was given, { do
not see that they are capable of the wide constrmetion
which the judgment-cyeditor wants to pub upoun them.
The question in that case was ol jurisdictionand it was
contended that jurisdiction was onsted by reason of the
attachment being invalid as the wmoneys attached did
not belong to the judgment-debtor but to the solicitor
who 'had a lien on the moneys, and their Lordships
merely considered this point, whether prior to the
obtaining of the charging ovder it conld be said that
the moneys belonged to the solicitor and were not cap-
able of bheing attached by the creditor of the client.
Lord Watson observes at page 403 ag follows :—

“Assuming that their Hen, when . charged by the order of the 13th of June
wight operate In the same way ag an intimated assiguation by the original judg-
ment-creditor, and ferminate his intevest in the debt 5 w0 long as the delt
remaing bis property, the mere existence of o lien does nol exclude the
dligence of others having claims agaivst him. The opinions expressed iy
the English Bench in Hough v. Edwards™ and Mercer v, Graves® appeay
to-me clearly to show that, in the Cowrts of Commnon Law, o solicitor’s leo
upon eosts decreed does not, until it is converted into a charge by virtue of the
statute, prevent their attaclment by other persons baving clais against the
judgment-creditor, 7

The question there was whether the debt could be
attached and what Lord Watson holds is that the
debt could be attached so long as there was no charg.-
ing order but if there was a charging order to the ful-
lest extent of the debt then no doubt, no interest of tho
Jjudgment-creditor would remain and, therefore, there
would be nothing which others could attach. But is

M (1855) 1 H, & N. 171. @ (1972) T R. 7-0Q. D. 409,
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does not follow from these observations that once the
property is attached by others, the lien of the solicitor
comes to an end. The judgments of the other Lords
clearly show that their whole attention was given to the
point whether the attachment in the {ivgt instance counld
be levied or not and net as to the effcet of the attach-
ment if the solicitor claimed to exercise his lien as
against the moneys soattached. Forthat the decision
in Shippey v. Grey® is quite clear, This decision is
later in date than the decision in Hougle v. Z8dicrds®
and Mevcer v. Graves @ veferved to by Lord Watson in
Nerth v, Stewar!®, and in my opinion Shippey v,
Grey® lays down the correct principle and is in no
vay in conflict with the decision of the House of Lovds
in North v. Stewart®,

The decision of this High Court in Deviabai v.
Jefferson, Bhiaishanler and Dinsha® was cited to me
but it does not touch the point vaised in thig case. It
merely says that the solicitor™slien in the High Courts of
Indiaisgoverned exclusively by tiw law as it existed in
English Courts before the passi ng of 28 & 24 Vie., ¢. 197..
by which that lien was very much extended. * Very
much extended ™ means the extension to the real pro-
perty which did not exist beforve the statutory enact-
ment. The lien was confined to personal property
before the statute. These passing remarks in the judg-
ment in no way atfect the question which is before me
for decision. There is no judgment of this Court which
is binding on me with which my present decision iy in
contlict. In my opinion the solicitor in the matter
before me is cutitled to the interference of the Court on
his behalf, and he is entitled to enforee his lien as
against the moneysin dispute in priority to the attach-
ing creditor,

D (1880) 49 1., J. CL P B2 B (1872) 1. R. 7 Q. B. 499,

G (1866) 1 1. & N. 171, M (1800) 15 App. Cas. 452,
1 (1886) 10 Bom. 248 ab p. 253
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I may mention a further point and that was a point
taken by the attorneys for Ved and Sopher that the
charging order was in respect of costs incurred by
R. P. Wagle & Co., in other matters, i.c., partnership
suits, which have heen {ought out by Hiralal & Co., and
that, therefore, they could not claim a lien on the
judgment-debt in this particular case excepting for the
costs of that case and not for their costs in general in
respect of which they have obtained the charging
order. In my opinion the (uestion is not open to me
as My, Justice Mulla, after consideration of the point, has
made the charging order in respect of the solicitors’
costs in general on the ground thut the property was
vecovered by the exertions of the solicitor including the

jadgment-debt in this matter and that they were en-

titled to a lien for alltheir costs on all property recover-

d by their exertions for the partnership. 1 do not ex-

presgany opinion on the point as I hold that the learn-
ed Chamber Judge’s order is clear on the point and he
has given effect to the lien as claimed by the solicitors
by giving the charging order. I, therefore, hold that

Messrs. Hiralal & Co. are entitled to recover their costs

under the charging order obtained by them in priority
to the attaching creditor.

I am told that another sum of Rs. 500 has been paid
into the Sheriff’s office after this notice was taken out
and asthe solicitors’ costs amount to a sum larger than
Rs. 8,500, I divect that the solicitors are entitled to
receive the said sum of Rs. 500 also.

All costs should come out of the moneys first. Counsel
certified.

0. 1L B.



