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[Petition for Special Leave to appeal from  the Court o f the Judicial 1924.
Commissioner, Central Provinces.] November

Privy Council— Criminal appeah— Principles o f  jurisdiction— Practice.

Power o f the Judicial Committee to entertain criminal appeals considered and 
explained. Principles and practice emphasised.

P e t i t i o n  for special leave to appeal to the Privy 
Council.

Tlie appellant had been convict eel and sentenced to 
six months’ rigorous imprisonment, the conviction and 
sentence being dul}  ̂ confirmed by the Court of the 
Judicial Commissioner, Central Provinces, The facts 
of the case are of no interest, but it is considered that 
a report of the observations made 'when the matter 
came before the Board, will prove useful.

Sir George Loimides, K. (7., with Wallacli, ax^peared 
for the petitioner.

Kenioorthy Broivn appeared for the Crown,
Sir George Loivii'les :—My Lords, this is a petition 

which was in hand before the petition in UmrcCs case 
was presented to your Lordshix^s. May I state the 
point very shortly ? I do not think I can distinguish 
it from UmrcCs case, but I should like to tell your 
Lordships what the point is, because it appears that 
a very gross injustice has been done in India, and the 
only way of correcting that is by way of appeal here. 
There were two grave injustices done in this case. In 
the first place, my client was convicted upon a confes-" 
sion made by him to a police officer, and the Court 
allowed that to be proved in Court against him, directly 
contrary to the provision of section 25 of the Indian

Present.— Viscount tialdane, Lord Dunedin, Lord Atkinson, Lord Sumner 
and Lord Salveson.
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1924. Evidence Act. Tlie second point is tliis: under the 
Criminal Procedure Code, every accused person lias to 
be called upon to make any statement lie likes at tlie 
end of tlie evidence, and tlie section says specifically tliat 
he is to be called upon to do this to exi^lain any points 
in the evidence appearing against him to enable the 
accused person to make liis statement. In this case 
there v/ere two accused. One of them made his state
ment in the ordinary course before the Court, answering 
certain questions, and then he said, “ I have nothing more 
to state ; I do not desire to say anything more. ” The case 
was put back and adjourned for a fortnight during 
which this co-accasod was in the custody oC the police. 
At the end of the fortnight he was brought back again 
to the Coart, and, at the request of the police, he was 
asked whether he wished to make any farther state
ment. He then made a statement implicating my client, 
Ms co-accused. I submit that is entirely contrary to 
the provisions of the law, and that it is a grave 
ininstice ; bat it is right for me to tell yonr Lordships 
that when we went on appeal to the Judicial Commis
sioner’s Court, the Judge, in summing up the case 
against my clients, in his Judgment did not refer in any 
way to either of these pieces of evidence, which clearly 
ought not to have been admitted. He did not say that 
he disregarded them ; lie did not say that they ought 
not to have been admitted but lie summed up the other 
evidence against my client, and said in his Judgment 
the conviction must be upheld. In Umra's case, as I 

understand it, your Lordships laid it down that, where 
tlie High Court, to whom it was definitely committed 
by law to say whether there was suflicient evidence, 
aj>art from the evidence that ought not to have been 
admitted, has said tliat it is sufficient, that is not the 
sort of case in which leave would be granted. I can
not say that that does not cover this case.
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A^iscouNT H a l d a n e  :— Y o u  cannot say  tliafc fcliere ^924. 
was no evid en ce at a ll ?

Sir George Lowndes :— N o, m y  L ord .

V is c o u n t  H a ld a n e  ;— I slioiikl lik e  to m a k e this 
observation, T lie  p ow er to en tertain  appeals here 
arises, not from  the relation  of this B oard  to the Court 
below , as a Court oE C rim in al A p p eal, bu t as the P riv y  
C ouncil; a d v isin g  the S overeign  w ith  regard to the 
exercise of the p rerogative. T h e  pret-ogafcive is  
that rem n an t of the p ow er of th e C row n  w h ich  
rem ains to the Ci’ow n  to la te r  fere w ith  , T rib u n a ls  
of Justice w h ic h  does not ex ist in  th is  co u n try  at 
a l l ; it has passed a w ay  in  the h isto ric  d evelop m en t  
of the co n stitu tion  ; it  used to ex ist, an d  it  does exist 
to som e ex ten t in  the case of the C row n  C olonies, 
because th ey  are m anaged  d ire c tly  b y  th e Crow n  
through M in isters, but, w h en  one com es to se lf-g o v e rn 
in g  d om inion s, I  sh ou ld  be very  sorry  to say th at even  
the p rin cip les of l a  re Abraham  MaUortj Dillet^^ could  
be api^lied to the co n stitu tion  of Canada. T h e  con stitu 
tions of Canada and of A u stra lia , ta k in g  th ose as 
illustration s, h av e  so deA'eloped th at th ey  are v ir tu a lly  
self-go v ern in g  d om in io n s, and it is  a q u estion , to rny 
m in d, as to w h e th e r  the p rin cip les of DiUefs casê ^̂  
apply in  the case of se lf-g o v ern in g  d om in ion s. In d ia  is  
not yet in  that state, b u t it has been p u b lic ly  said  that 
In dia  is reco gn ised  b y  the Im p eria l C lovernm ent as 
being on the w a y  to becom ing n ow  a se lf-g o v e rn in g  
d om inion , and, therefore, even  w ith  regard  to In d ia , 
it  is w ith  the u tm o st care that w e sh ou ld  pronounce  
any p roposition  th at that d isappearin g fra g m en t o f the 
prerogative, of w h ich  I  h ave spoken, rem ain s. I t  
fo llow s, therefore, that, unless y o u  can prove that there  
was no proper tria l at a ll, that the farm s of a ll ju d icia l 

(I) 12 App. Cas. 459.
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1924. procedure were disregarded, not merely according to 
local ordinances, bat according to what I may call tlie 
unvarying character, which is common to all, we can
not interfere. It there was anything very, very gross, 
it might come under the same category, but even then 
the Crown has to be extraordinarily cautious in assert
ing the survivor even of the very restricted prerogative 
wliich existed fifty years ago, but which may not exist 
now. I thinli you will find that referred to in some of 
the words of Xjord Watson in Dille fs  casê \̂ What 3̂ ou 
have told us so frankly is that you cannot bring the 
case up to that; it is a m.istake, if at all, in the exercise 
of its jurisdiction, by the Oourb in India; we are not a 
Court of Criminal Appeal, and cannot take cognizance 
of a mere mistake. It is not a case in which, justice 
has been set at naught, and, therefore, we have no 
jurisdiction. I should like to add this. I do not think 
it right for either counsel or Privy Oouncii agents to 
encourage the bringing of such, petitions as the one we 
have had before us to-day ; it is a waste of time of the 
Judicial Committee and, after the repeated intimations 
which their Lordships have given, and th.e recent 
intimation of my noble and learned friend. Lord 
Dunedin, it is hardly respectful to the Tribunal.

Sir George Lovjndes'.—'WW.V your Lordships allow 
me to say this ; I speak for all the members of the Bar 
who have practised in India and are now practising 
here. We do all we possibly can to discourage these 
applications, but we have been told by the Attorney- 
(reneral that, when we are instructed to appear on 
these petitions, we must do so. Your Lordships 
would help us if you had a rule that no i^etition should 
be presented here without a certificate of counsel that 
it is within the rules of the Board. At present we are

0) ( ]8 8 7 )  12 App, Cas. 459.



lielpless. I can tell your Lordsliii^s as frankly as I can 
what the position is.

Y i s c o u n t  H a l d a n e  : — We are much obliged to you 
for your suggestion.

Their Lordshipa^will humbly advise His Majesty that 
the petition be dismissed.

K . M CI. K .
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OEIGINAL CIVIL.

Before Sir Lallubhai Shah, Kt., A g. Chief Justice, and Mr. Justice Kincaid.

BHIIvUBAI Y ESH W AN TRA O  MEHBR, A p p e l l a n t  a n d  o r i g i n a l  P l a i n t 

i f f  V. H A R IB A  SA W A LA R A M  MEHER a k d  o t h e r s , R e s p o n d e n t s  a n d  

ORIGINAL D e f e n d a n t s '^

Hindu Law— Widow— Vnchasiiiy— Return to chasiity— Bare maijitenance.

Where a Hindu widow who had been unchaste waa proA^ed to have given 
i5p the life o f unchastity,

Held, that she was entitled to bare inaiiitenance.

Honamma v. Timcmnabhat^'^, Valu v. Ganga^^  ̂ and Paranii v. Mahadevi^\ 
discussed.

Roma Nath v. Rajo)unioni Dasi^^  ̂ and Sathyalhama, v. KesavacTiarya^^^ 
referred to.

Per Sh ah ,  A g .  C. J. :— “  I f  Honamma's caseW  is read as laying down that 
bare maintenance should be allowed to a widow who is in fact leading a life
o f unchastity, there is undoubtedly a difference o f  opinion................... But i f  the
decision in Honamma'’s case'^  ̂ ia, as I think it should be, restricted to the case
of a Avidow who has really given up a life o f  unchastity, there is really no
conflict o f  decisions. In view of the concurrence o f judicial opinion in the three 
High Courts, that a widow, who has been unchaste, but who is proved to have 
given up the life  o f unchastity, should be given bare maintenance, I  ttunk that 
that view may be given eilect to without any reference to a Full Bench. I

0. C. J. Appeal No. 5 o f 1924 from Suit No. 482 o f  1922.

«  (1877) 1 Bom. 550. 0) (1909) 34 Bom. 278.
(1882) 7 Bom. 84. (4) (1890) 17 Gal. 674.

(5) (1915) 39 Mad. 658.
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