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a s  o n e  where the plaintiff as tlie' principal co-sliarer 
I tliitfk-, legitimately 8ue alorie'to eject an atiege'd 

trespasser: cf. Shntarl v. The Magnesite Syndicate, 
LimUed^K No doubt the defendant might have objected 
to the other co-sharers not bein^ lolned as parfciCvS to 
the stiiti' cf. Bdtkrisfma Morpshtmar Kwnt4 The 
Mufricipcilii^^ o f  MaJia:d}^\ but no'stich objebtioii'wM 
taken (although the Court appears ’ to have suggested 
t h e i r  foioderX.and it mast accordingly, under Order-1, 
Rale 13 of the Civil Procedure Code, be deeiiiBd to be 
waived.

Decree varied.
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APPBLLA.TB C IV IL .

Before Sir L'llluhhai Shah, Ki., Acting C h ief Justice, and 
Mr. Justice Kincaid.

N A R I M A N  RUSTOMJI M E H T A  (o R r a iN \ L  D e f e n d a n t ) ,  A p p l i c a n t  v\ 
H A R H a M  I S M A Y A L  v a '.a d  H A J I  K H A M I S A  ( o k i g i n a l  P l a i n t i f f ) ,

O'PPONEMT®.
Limitntim-—Review proceedimfs— Exclusion o f  time taken up in review—  

AppUeat,ion for leave to appeal io His M>ijesti) in Council— Partnership 
Suit— Vattte o f  appellant's iikdre in partnershlp— Civil Procedure Code (A c t  
F o f  i908'y, scctio-n l l  0.

Where, ia a partnership suit, Itave to appeal to IIis‘ Majesty in Cinmcil 
was applied for, the petitioner contending that the decree involved a claim 
•■espe«tinĝ pro|;)ertŷ  of tlie value ol; Rs. 10,00Q; wi^iin tli<5 m eariin^ 'O f^
flecrmd paragraph o f the section llO, Civil Proc'edure Code; 1008,

, M dd\ tlirit il v̂ aa the value of tlie appellant’s"share iti tlve partndr'ahip tbat 
uiu.st be looked to and not tlie valiiu o f the whole o f the partnership property.

Civil Alpplicatiori's Nos. 202 and 203 o f 1924.

1924. 

A ugm t 18.
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1924. D e Silva v. D e Silva!'^\ followed.

A p p e l l a n t  a l l o w e d  t o  a d d  t h e  t im e  o c c u p ie d  b y  t h e  p r o s e c u t i o n  id  goo(f; 

f a i t h  n f  a n  a p p l i c a t i o n  f o r  r e v i e w  lo  t h e  p e r i o d  p r e s c r ib e d  f o r  p re s e n tin g ;, 

p e t i t i o n  f o r  l e a v e  t o  a p p e a l .

Civil applications;

These were two applications; one for api3eaiing t,0; 
His Majesty in Council, and the other for excuse of 
delay in filing the first application.

The facts aud argaments are sufficiently set forth ii¥ 
tlie Judgment.

J. JR. Gharpure, for the applicant.

K. H. Kelkar,  for the opponent.
Sh a h , A G . C. J. :—This is an application for leave to 

appeal to His Majesty in Council. The application was 
filed on February 12, 1924. The decree sought to 
be appealed from was passed on Ecbruarj 9, 1923. 
The application is, therefore, beyond time, and the 
first question is whether the delay in presenting the 
application should be excused. The reason relî d̂ 
upon for excusing the delay is that the petitioner 
filed an application for a review of the decree, now 
sought to be appealed from, on April 13, 1923. On that 
application a Rule was ^?ranted by this Court Ik; 
September 1923, and that Rule was discharged on 
February 11, 1924. It is urged that as the petitioner 
was pursuing the remedy by way of review, the time 
taken up from April 13, 1923, up to February 11, 
1924, should be excused unrler section 5 of the Indian 
Limitation Act and reliance is placed upon the decision 
in. B n / Indai' Singh v. Kanshi

In the present case, haAung regard to the fact that 
the petitioner was prosecuting this application in good  ̂
faith, we think that the time occupied in prosecuting

CIS (1904) 6 Bom. L. R. 403. (1917) L. 11. 44 I, A. 216 ;
45 Cal. ^4.
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ill at 'application should be deducted in cal<3ulatii]g-tlie 
period of limitaMon for presenting the application for 
leave to appeal to His Majesty in Council. If that time 
IS deducted, it is clear that the application is within
lime.

We, therefore, make the Rule absolute on the appli
cation for excusing delay, and order the costa" of the 
rule to be costs in the Rule on the main application.

As regards the application for leave to appeal to H is  
Majesty in Council, the trial Court had dismissed the 
suit, and in appeal this Court passed a decree for dis- 
soUitioii, and directed an account of the partnership to 
be taken. The case was remanded to take accounts. 
Under section 110, therefore, of the Code of Civil Pro
cedure, if the petitioner, who is the original defendant, 
can show that the subject-matter involved in this 
appeal is worth Rs. 10,000, or more he would be entitl
ed to the necessary certificate. On this point, he relies 
upon the 2nd paragraph of section 110, because it is 
clear on the facts of this case that the amount or value 
of the subject-matter of the suit in the Court of first 
jnstiince, or the amount or value of the subject-matter 
ill appeal cannot be shown on the present materials to 
be Rs. 10,000 or upwards. It is urged that the decree 
or final order directly or indirectly involves a claina or 
question respecting property of the amount or value of 
Rs, 10,000 or upwards. Beyond the mere statement 
ill the petition there is nothing to support this state
ment. No affidavit has been filed. The plaintiff valued 
ills share in the plaint provisionally at Rs. 5,00L The 
same valuation was accepted for the purposes of the 
appeal to this Court; and for the first time it is alleged 
m the petition that the value is more than Rs. 10,000.

It is contended that the property for this purpose 
aiust be taken to be the whole of the partnersiiip 
propert}^ No authority is cited in support of that
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prppositloii.. T h e  deciMion of this Qpflrti iji 
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of partition ; biir oa principle it can make no di 
pn thia point wliether it in a partition suî t of f  
ship suit. It iri the value of the appellant’s share api 
not the whole of the property tl)at siiould )b̂  lookeci to. 
The petitioner can succeed only if the y.j l̂ue p̂f the 
whole of the partnership property is takej^ p  t|je 
amount or value of the property afi'ectecl by the decree. 
That cannot be done ; and tJiere ia no aUegatipn thpî t- 
the value of tlie share of the defendant is Ks. ip,O0(| or 
more. We, therefore, discharge the'Riil’e'w it^

illN:GAID, J. :~ 1  agree.

Hide $ischar§0, 
a* B , '

(1904) 6 Bum. L. R. 403.

APPELLATE CIVIL,

1924.

Before Mr. Justice. Marten and Mr. Justice Faicceit.

NUR MAHOMED BEU MATIOMED (oh iginal P l = intif ■), ApPHi.i.pT jt;. 
G. MONTE ^TH, DISTRICT MAGUSIRATE, 1H30NA {onmBki. 
Defendant), Rehi’ondent’'*.

G antorm m ts (H(yitHe-Accommndati>m) A c t ( V I  o f  1 9 3 3 ), sections 7; JO

32— ffmtse in Cantonment— Oimer iri occvpation of hovse,— OrdeT to. -vac0^ 
by Commandiny Officer— Aj>peal to higher miHtiV'y authorities— &uU :i§ 
civil Court ?iOt competent— Juriadictio)!.

Where owner in occupation of Ilia own lionHO, witliiij the linijta o f 
Gantnnnient to which the I’antonnieuts (House-Accoinniodation) Act, 1 
applies, is called upon by tlie Connnanding OlHcer o f tlie Cantonment 
vacate the house by a notice issued under section 7 o f tiie Act, his prop̂ M; 
remedy, jCyen i f  he disputes the lei’ ality o f the notice, under aocljon 10 
is to appeal to the liigher Military Antli'>ritii‘8 under the provisicHj of 
sectipn §0, an^ not to take proccedinga in the civil Court.

* Firat Appeal Nc. 189 oj; 192-f.


