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■wliether the lionse is sufficiently described. Both 
parties before us have argued the case on the footiDg 
that fJie god own is a house within the meaning of 
section 21, and we are prepared to accept that position 
so far as the decision in tJiis case is concerned. Taking 
tlie go-down to be a house, the description in the 
document, such as it is, appears to be sufficient. The 
learned Judge, after a carefal consideration of the 
■circumstances of the case came to the conclusion that 
it was sufficient to identify the property, and we 
.accei)t that conclusiou.

The result, therefore, is that both the contentions 
urged in support of this appeal fail. W e confirm the
•decree of the trial Court and dismiss the appeal with 
costs. We discharge the stay order.

Solicitors for appellant : Messrs. Madhavfl ^ Co.
Solicitors for respondent: Messrs. Ardeshir, Hor- 

rnasji Dinshmv Co.
Appeal dismissed.
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Indian Stamp Act ( I I  o f 1S90), sections 2-1 and 67— Sale o f property— Proper
ly su b je c t  to in G U m h ra n c e ,—Vendor accepting liahiUty to pay off- incum- 
I r a n c e —Staiiip dniy.

A sale det Ĵ o f  ceitaiti piuperty was executed by tlie vetidora fo f  a considerrt- 
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1024. iu i o lh e r  p r o p e r t y ,  S'jl>ject to  n  i i io r tg i i j j t ;  i i i c u i i ib r a i ic e  o f  K a. 1 b , 8 5 8 - 0 - 0  a n d  w an  

;i lso  s u b j e c t  t o  a t t a c l i m c n t  i n  r e s p e c t  w b e r e o f  R b . 1 ,5 0 0  w e r e  p ay a V iIe . U n d e r  

t h e  t e r m s  o f  t h e  s a le  d e e d ,  t h e  l i a b i l i t y  f o r  t h e  m o r t g a g e  char(> -es a iu l  f o r  th e  

iu i io u i i t  p a y a b le  in  r e s p e c t  o f  a t t a c h m e n t  w a s  a c c e p te d  b y  v e n d o r a .  T lu t  

stamp d u t y  a c t u a l l y  p a id  w a s  o n  R s .  1 0 ,0 0 0 .  T h e  C o l l e c t o r  d e m a n d e d  ti ie  

d u t y  o il t h a t  a m o u n t  a s  w e ll  a s  t h e  a m o u n t  o f  t h e  i n c m n b r a n c e s  lu i d e r  s e c 

t i o n  2 4  o f  t h e  I n d i a n  S t a m p  A c t ,  1 8 9 9 .  A  r e f e r e n c e  b e i n g  m a d e  to  th e  

H i g h  C o u r t  a t  t h e  i i i s t a n c e  o f  t h e  p u r c h a y e r .

l l d d ,  t l i a t  t h e  p r o p e r  s t a m p  d u t y  p a y a b l e  w a s  o n ly  o n  t h e  ammnifc o f  th.> 

L -o n s id e ra tio D  o f  t h e  wale d e e d ,  v iz . .  U s. 1 0 ,0 0 0 ,

P erM A K T K N , J .  :— I  t h i n k . . . t h a t  t h e  E x p la n a tio n  [ so . to  s e c t io n  2 4 ]  o n  it:? 

t r u e  c o i i .s tn ic t io n  m u s t  i>e c o n i in e c i  to  c t is e s  w i ic r e ,  a s  p a r t  o f  t h ' i  c o n s id e r a t io n " ' 

w h ic h  t h e  v e n d o r  g 'jtB  f o r  h ia  t r a n s f e r ,  h e  i s  to  b e  r e l i e v e d  e x p r e s s l y  o r  im 

p l i e d ly  f r o m  t h e  b u r d e n  o f  a  m o r t g a g e  a s  b e t w e e n  h im s e l f  a n d  t l i e  p u r c h a s e r .

Civ il  Rei’ereiice mad.e by G-, W. Hatcli, Ooioinission- 
er, C. I)., under Heciioii 57 o£ fclie Iiuliaii Stamp Actr.

One* Wanian Mariand Blialerao of Yawal i îir.cliased 
Survey No, ()40'Of Yawal from Tatyaba 6?‘n Vitlioba and 
Rayiilm bin Vitliobaof Yawal for Us. 10,000 iiiider a 
sale deed, dated February 1), 192.‘L The particulars of 
the sale dee’d were as follows :—

“  T h e  im m o v e a b le  p r o p e r t y  b o u n d e d  a s  a b o v e  l ia v o  b e e n  s o h i  to  y o u  f o r  th e  

a m o u n t  m e n t io n e d  a b o v e  ( R s .  1 0 ,0 0 0 )  a n d  t h e  p r o p e r t y  l i a s  I te e n  g i v e n  in  

y o u r  p o s s e s s io n  t h i s  d a y .  Y o u  h a v e  i t e c o m e  t h e  s o le  o w n e r  oL’ t h e  s a id  p r o 

p e r t y .  T h e  s a id  p r o p e r t y  a n d  a n o t h e r  p r o p e r t y  h a v e  b e u u  m o r t g a g e d  w i t h o u t  

posHCHsion t o  N a r a y a i i  a n d  M a d l i a v  D e s h p a n d o  r e s i d i n g  iit Y a w a l  f o r  R s .  1 1 ,0 0 0 ,  

e le v e n  t h o u s a n d  ru p e e s .  B u t  w e  h a v e  s o ld  to  y o u  t h e  s a id  p r o p e r t y  w i t h o u t  

k e e p in g  a n y  b u r d e n  o f  in c u m b r a n c e ,  W e  s l ia l l  p a y  o il’ t h e  a m o u n t  o f

m o r t g a g e  b y  m e a n s  o f  o u r  o t l i e r  p r o p e r t y  m o r t g a g tn l  o r  f r o m  o u r  o t h e r  

e s ta te .  A n y  s o r t  o f  r e s p o n s ib i l i t y  t h e r e o f  w ill n o t  be, t h r o w n  u p o n  y o u .  11" 

y o u  w il l  h a v e  t o  p a y  t h e  a m o u n t ,  o r  i f  y o u  ai-e in  a n y  v /tiy  p u t  i n to  t r o u b l e s  o r  

lo s s  w o  a r e  r e s p o n s ib le  f o r  t h e  s a m e .  M o r e o v e r ,  t h e  s a id  p r o p e r t y  is  a t t a c h e d  

b y  t h e  C o u r t  f o r  t h e  a m o u n t  o f  R s . l , r» 0 0  t a k e n  o n  p w r s o n a h  s e c u r i t y  f r o m  

l l a m a b a i 'h u s b a n d  N a r a y a n  M a r ta i id  D e s b p a n d e .  We- ai-e r e s p o n s i l> le  f o r  that-, 

a m o u n t  a t id  w e  s h a ll  g e t  t h e  a t t a e l n n e n t  o n  t h e  p r o p e r t y  s o h l  t o  y o n  r a i s e d  a t  

OUT ow n  c o s t s . "

The Sale deed was w ritten on a stam p paper of Rs. 150^ 
w hich w as'the d u ty  chargeable only  on the ainoiiiit o f 
fes. 10,000 paid by the purchaser.
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The Sulj-Regisfcrar was of opinion that, as the land had 
ail incumbrance of Rs. 15,358-6-0 (Rs. 13,858-6-0, mort
gage amount, together with interest, plus the sum of 
Rs. 1,500 to be paid into Court), the consideration for 
the purpose of stamp duty should he taken under sec
tion 24 of the Indian Stamp Act, 1899, at Rs. 25,358-6-0 
and not Rs. 10,000. He, therefore, impounded the 
document as insufficiently stamped under section 33 of 
the Stamp Act and forwarded it to the Collector.

The Collector agreeing with the Sub-Registrar order
ed recovery of the deficit duty of Rs. 232-8-0 and im
posed a penalty of Rs. 25.

The purchaser Bhalerao applied to the Commissioner 
and asked, for a reference to the High Court under sect- 
tion 57 of the Indian Stamp Act, 1899.

S. S. Patkm\ Government Pleader, for the Grown 
The Explanation to section 21 is clearly applicable 
when the purchaser undertakes to pay tlie mortgage. 
In the present case the vendor sells the proj)erty free of 
the incumbrance. So far as the mortgagee is concerned, 
however, the charge is not extinguished. The property 
sold is subject to the charge wdthin the meaniug of the 
Explanation to section 24 of the Indian Stamp Act, irres
pective of what the i^arties to the sale deed may have 
intended or stipulated to do in the deed. This conten
tion is borne out by illustration 2, the language of 
which is clearly applicable to a case where the property 
is subject to a charge. The illustration must be taken 
as part of the statute and is of value on the question of 
the construction of the text: Mahomed Syedol Ari-ffin 
V . Yeoli Ooi Gark ; Lala Balia Mai v. Aha^  
Shall ; MoUeppa v. Irappa It is immaterial and 
irrelevant whether the property was sold free of the

W (1916') L. H. 43 I. A. 25(i. ^ 91  3) 21 Bom. L. E. 558 (p. 0.).
(3) (1922) 46 Bom. 843 at p. 846.
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1924. charge. The charge existvs as a facfc at law and the 
amount oE the charge must be taken into account in 
the stamp duty to be levied in respect of the documenfc 
in question.

P. B. Shingm, for thepnrchaser :~~In order to attract 
the application of the Explanation to section 21 of the 
Indian Stamp Act, it is essential that the sale must be 
subject to the charge as between the parties to the 
deed. It is the actual contract betweea tlie parties that 
should be looked at.

The property has been sold at its proper value. It is 
not suggested that it has been sold for a smaller con
sideration because the property is subject to a mortgage.

The proviso to section 24 does not relate to a case 
like the one under consideration and the illustration to 
the section must be construed as governed by the main 
Election. It is further submitted that the term “ con
veyance ” in section 2 of the Indian Stamp Act, be read 
with Article 23, Schedule i  of the Act. The conclusion 
is inevitable that the amount of the incumbrance can- 
hot be added to the amount of the consideration for the 
sale.

C. A. V.

Sh a h , Aa. G. J.;—This is a reference under section 57 
of the Indian Stamp Act. It relates to a sale-deed, 
dated 9th February 1923, executed by tlie vendors for 
a net consideration of Rs, 10,000.

The property sold was along with another property 
•subject to a mortgage of Rs. 13,858-6-0 inclusive of 
interest at the date of the sale. The property was also 
isubject to attachment, in respect whereof Rs. 1,500 
were payable. The sale-deed makes it clear that the 
net consideration for the sale is Rs. 10,000. The liabi 
iity for the mortgage charges and for the amount pay- 
Jible in respect of the attachment is accepted by the
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vendors imder flie terms of tbe document. Tbe stamp 
duty actually pnid is on lis. 10,000. The Collector de
manded the duty on that amount as well as tLe amount 
of the incumbrances. At the instance of the purcliaser 
this reference has been made ; and the cxuestion sub
mitted for our opinion is wbetber in this case, in which 
the vendee is absolved from responsibility for removal 
of the incumbrances on the property, stamj) duty is to 
be charged on the incumbrances as well as the amount 
paid by the vendee. I am of opinion that in. such a 
case the duty is payable only on the amount paid by 
the vendee and not on the incumbrances.

At the outset I may mention that the learned Govern
ment Pleader has rightly conceded that in no case can 
duty be demanded on the amount payable in respect of 
the attachment as it does not constitute a charge on the 
property.

As regards the other amount of Rs. 13,858-6-0 in 
clusive of interest, his argument is that so far as the 
mortgagee is concerned the charge is not extinguished,, 
and that, therefore, the property sold is subject to the 
charge at the time of the sale within the meaning of the 
Explanation to section 24 of the Indian Stamp Act. 
whatever the contract, between the vendors and pur- 
chf.ser may be wath reference to it. He also relies 
upon illustration (2) as supporting that construction.

After a careful consideration of the arguments and 
the provisions of section 21 I have come to the conclu
sion that it is essential for the application of the Expla
nation that the sale must be subject to the charge 
either in terms or by i mplication as between the vendor 
and the purchaser. The section provides that “ wd^ere 
any property is transferred to any person in considera
tion, wholly or in part, of any debt due to him, or subject 
...to the pajmient-.-of any money...being...a charge... 
upon the property...such debt or money...lsto be deemed
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S10KJ5R,
C. D.
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1924. the whole or part, as the case may be, of tlie consider
ation in respect whereof the transfer is chargeable 
with ad valorem, duty If there was nothing more 
in the section, it is clear that the charge in this case 
could not be held to be part of the consideration for 
which the duty would be chargeable, for tlie simple 
reason that the transfer—as between the vendor and 
the purchaser—is not subject to the payment of the 
charge. The Explanation provides that “ in the case 
of a sale of property subject to a mortgage or other 
incumbrance, any unpaid mortgage-money or money 
charged, together with the interest (if any) due on the 
same, shall be deemed to be part of the consideration for 
the sale” . In iny opinion this does not alter the mean
ing of the section so far as tlie present point is concern
ed. The clause “ subject to a mortgage or other incum
brance ” in the Explanation, in my opinion, govern.n 
" sale of property,’ and not ‘ property.’ The sale of 
property subject to a mortgage necessarily involves 
that the property is subject to a mortgage : but though 
the property may be subject to a charge, the sale may 
not necessarily be subject to it. That can form tfee 
■subject-matter of an express contract to the contrary''- 
between the vendor and the purchaser : and I see no
thing either in the purpose or the scheme of the section 
to Justify the inference that the I.egislature meant to 
negative the possibility of such an express contract for 
the purpose of the Indian Stami) Act.

The proviso to the Explanation does not appear to me 
to throw any light on this point or to suggest any 
inference to the contrary. In the case of a transfer to 
the mortgagee, the property is undoubtedly subject to 
the mortgage, and the exemption as to the duty paid on 
the mortgage in his favour is allowed as it would be 
justly due to him whatever the form of the coriveyance— 
whether it be merely a sale of the equity of redemption
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or a sale of the x^roperty for the full value of which the 
mortgage amount necessarily forms a part.

The language o t  illustration (2) is nodou!)t applicable 
to a case where the property is subject to a charge, and 
the sale is apparently silent as to the charge. It is a 
typical case ot* its kind. But I am unable to accept the 
view that because the illustration refers to a case where 
the property is subject to a charge, there could be no 
case of a sale (free from the charge) of property which 
is subject to a charge at the date of the sale. The illustr
ation is intended to illustrate the meaning of tlie 
Explanation—but cannot be used to control or restrict 
the'meaning of the clause intended to be illustrated. It 
seems to me obviously unjust that where a purchaser 
pays the full value of the property free from the incum
brance, he sliould be required to pay duty on that valne 
plus the amoniit of the incumbrance, for which px 
Jiypothesi according to the contract the property in his 
hands is not intended to be ' rendered liable and for 
which personally he is not liable to the vendor or to 
the'mortgagee : la m  by no means satisfied that the 
language used by the Legislature in the main section 
and the Explanation compels such an inference.

Tlie learned Government Pleader has not been able to 
cite any authority in support of his contention : and so 
far as I have been able to look into the cases bearing on 
section 24 as it stood in the Act of 1879 and the history 
of this section I have not found anything to support the 
construction which has been contended for on behalf of 
the Crown and it is a construction which so far as the 
language can permit, should be avoided. It is hardly 
necessary to add that the enactment is subject to the 
rule of strict construction and even if the language of 
the Explanation be taken to be susceptible o f  the eoa- 
Htraction wliich the learned Government Pleader asks Ufe*

W a m a n
M a r t a .n/>

«.
T he

COMMIS-.
SIOSBR.,

0. D„

1924.



80 INDIAN LAW  EEPOETS. [Y&L,  XLIX.,

W a MAM
M a r t a n d

V.
T he

COMMIS-
BIONER,
C. h.

1924. to put upon it, it is no less susceptible of the eonstrucv 
fcion I put upoii it, and in such a case tlie co-nstruction 
more favourable to the snlrject should b<̂ preferred. See 
the observations of Pollock B, at p. 193 in Cliff-ordw 
Comrnismniers o f Inland Revemiê '̂ '̂ . While the conflict 
indicated by the decisious under section ^4 of the Act 
ol 1879 0? which Sfia Nagindas v. Halalkore 
and Reference from  the Board o f  Revemiê '̂̂ ' may be 
mentioned as types, is set at rest by section 2-i, as 
enacted in the Act of 1899, there is nothing to show 
that in a case of this kind where the vendor charges the 
full price of the property conveyed and absolves the 
purchaser from the incumbrances, it can be said ll-it 
the Legislature has provided that the sale should be 
treated as being sul>ject to a mortgage or that tlie 
consideration for the conveyance must include the 
amount of the incumbrance contrary to the express 
agreement.

I may point out that the Commissioner, who has 
referred the matter to us, has not expressed any opinion 
on this question which he is expected to do under 
section 57 of the Indian Stamp Act.

MARTEiy, J. •—In the present case the suit property 
was subject to a mortgage existing on it and other 
property at the date of the conveyance in question. 
The difficulty before us is mainly caused by the extra
ordinary conveyancing, -whicli could hardly have been 
in the contemphition of the framers either of section 24 
of the Indian Stamp Â -t, 1899, or of section 57 of the 
English Stamp Act, 1891, fi-om which, or from the 
corresponding earlier English Statutes, it is largely 
taken. Instead of joining the mortgagee in the convej^- 
ance and paying the whole or an agreed portion of the

w [18963 2 Q. B. 187. W (1881) 5 Bom. 470.

®  (1883) 10 Cal. 92.
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purchase money to the mortgagee, wliich would be the im .
natural and normal course to take, the purchaser here 
lias been content to pay or give credit for the whole of 
the purchase money to the mortgagor or his simple _»•
contract creditors, and to rely merely on the personal (joiTwiH-
convenant of the mortgagor to pay off the mortgage hioker,
and to keep the purchaser indemnified therefrom, Tlie 
result is that in one sense the purchased property is
still Biibject to the mortgage, for the conveyance in
question will in no way prevent the mortgagee from 
enforcing his mortgage against the suit property, though 
possibly under the doctrine of marshalling or other- 
wiso the purchaser may have some remedy against the 
other land comprised in this mortgage, as to which I 
give no opinion.

On the other hand there will be no equity in the 
vendor enabling him to compel the purchaser to pay off 
this mortgage, for the vendor has expressly agreed to 
pay it himself. Thus in Mills v. United Counties 
Bank, LimifM^\ Lord Gozens-Hardy, Master of the 
Rolls, says =—

■' T h e  c l a im  i s  b a a e d  o n  t i i i a  g r o u n d .  I t  i s  s a i d  t h a t  a c c o r d in f s  to  t h e  s e t t l e d  

k w  o f  t h e  C o u r t  a  p u r c h a s e r  o f  a n  e q u i t y  o f  r e d e m p t i o n  is  b o i i a d  u n d e r  a n  

im p l ie d  o b l i g a t i o n ,  o r , asi i t  i s  s o m e t i i a e s  p u t ,  a n  o b l i g a t i o n  o f  c o n s c i e n c e ,  t o  

i i id e M iiiify  t h e  v e n d o r  a g a i n s t  t h e  l i a b i l i t y  o n  t h e  m o r t g a g e  d e b t ; a n d  in  a n  

o r d in a r y  c a a o  t h a t  la , I  t h i n k ,  o b v io u s ly  a c c o r d i n g  to  j u s t i c e  a n d  c o m m o n  

r teo se . I f  a  p r o p e r t y  in w o r t h  1 0 .0 0 0  a n d  is  B u b je c t  t o  a  m o r t g a g e  o f  5 0 0 0 L  

a n d  ti io  p u r c h f t s e r  o n ly  p a y s  t h e  v e n d o r  SOOO I,, a n d  g e t s  t h e  p r o p e r t ^ ^  i t  

w o u ld  b e  a h i i o s t  s h o c k in g  t o  s a y  t h a t  i n  t h a t  c a s e  t h e  v e n d o r  w o u ld  b e  l i a b l e  

uu  Ihsj c o v e n a n t  t o  p a y  t h e  f u l l  .su m  o f  6 0 0 0  I., t o  t h e  t i r s t  m o r t g a g e e  a n d . t h a t  

t h e  p u r c l i a s e r  v/iu-s l u i d c r  n o  o b l i g a t i o n  t o  i n d e m n i f y  h i m .  B u t  t h a t  i s  a  

j t r in e ip k i  o f  l a w  w h ic h  in i J s t  o f  c o u r s e  b e n d  t o  t h e  c i r c u m B ta n c e s  o f  t h e  

p a r l i c u l a r  c a s e .  I t  i s  a n  i n i p l i c a t i o n  a n d  n o t  a n  e x p r e s s  o b l i g a t i o i j ,  a n d  w h e u  

y o u  h a v e  t o  d e a l  w i t h  a n  i m p l i c a t i o n  y o u  m u s t ,  o f  c o u r s e ,  h a v e  r e g a r d  t o  a l l  

d ie  c i r c u m s ta n c e B  o f  t h e  c a s e  a n d  to  a l l  t h e  r e l a t i o n s  b e t w e e n  t h e  p a r t i e s  a s  

exp t'csH ed  in  t h e  p i i r c h a H c - d e e d  ; a n d  i f  y o u  f in d  in  t h e  p jn ’c l i a s e - d e e d  s o iu e -  

i h i n g  to  B a t in fy  y o u  t h a t  i t  w a s  n o t  t h e  r e a l  i n t e n t i o n  o f  t h o  p a r t i e s  t l i a t t h e
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[1912] 1 Ch. 231 at p. 236.
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1 9 2 4. pari>h&st>r shonW take upon himself tlie liability to ioderanify the vendor 
agaimt the mortgage, there is nothing that binds the Court to adopt the
csrclinar'y rule. ”

Then Lord Justice Farwell says at p. 243 :—
, ' GeneniJly speaking, when A  se.Is and B buys an equity o f  redemption, i.e.,
ill other words property subject to a charge, it is against conscience and 
honeaty for B to set up that he has bought the property free from  the charge 
at A’b eKpense ; but this has no application to a case like the present where 
the deed contains dealings o f a complicated nature relating to several shares 
and intercstfi in a -fund which is in itself contingent and reversio-nary, and 
express provision as' to indemnity. ”

Blit is tiie suit property subject to a' mortgage ” 
within tlie meaning of the Explanation to section 24 ? 
I tliink not. This Explanation must be read along with 
the main portioti of section 24 which refers in my 
opinion to the consideration payable to or moving 
towards the vendor, and not to that payable by or 
moving from him. That is borne out also by Article 2?> 
in the first Schedule, which refern to the definition of 
eonveyance in section 2 (1 0 ), and then to “ the
amount..........of the consideration for such conveyance
as set forth therein” . I, think, therefore that the 
Explanation on its true construction must be confined 
to cases where, as part of the consideration wliich 
vendor gets for his transfer, lie is to be relieved 
expressly or impliedly from the burden of a mortgage 
as between himself and the purebaser. But that is not 
the ease here, as the vendor is to pay the mortgage debt, 
and not the purchaser.,

Hor do I see that the proviso to the Explanation 
causes any .difficulty. It refers to a transfer of the 
equity of redemption to the mortgagee. In such a case 
the vendor gets as consideration (a) tlie purchase price 
and (b) the release of the mortgage debt due by him. 
So, but for the |)roviso, duty would be payable on both 
sums* Just as it would be if the transfer was to a 
stranger instead of to the mortgagee. The jn’ovivSo only



VOL.. X L IX .] BOMBAY SERIES. 88

■operates th e n  a s  a  concession to tlie mortgagee, v iz . ,  
t iia t l ie  is  entitled to  deduct from the duty otherwise 
|3ayable, th e  duty paid on the mortgage itself.

Then as regards illustration (2), I think it is sufficient 
to  s a y  that it aptly illustrates the normal case which 
the framers of section 24 had in mind, and should not 
•be strained to meet the present exceptional case.'

Further, on the facts before us, I must take it that 
Es. 10,00i) represents the full market value of the land 
free from incumbrances, and that the large amount of 
the mortgage debt is due to the fact that it is charged 
■Oil other property besides the suit property. That 
being so, the real coasideration is Es. 10,000, and not 
Rs. 10,000 plus an obligation on the purchaser, express 
or implied, to pay the mortgage debt, which i&the 
normal transaction aimed at by section 24.

Accordingly Government are beiog paid stamp duty 
(M this, coasideration of lis. 10,000 Just the same as if 
there was no mortgage, and the sale Wiis of an ordinary 
imiiicuiiibered estate. The - principle underlying 
section, 24 is, I think, that it is im m aterial, whether a 
purchaser pays iis. 10,000 to his vendor direct, if there 
is no mortgage, or else pays say Rs. 4,000 to the vendor 
and Rs. 6,000 to the vendor’s mortgagee, or alternatively 
pays Ks. 4,000 to the vendor and assumes an obligation, 
express or implied, to pay off the vendor’s mortgage for 
Hs. 6,000. In each case the real consideration which 
tlie vendor receives is substantially the same.

Accordingly in the present case I think the fnil 
consideration is Rs. 10,000, and that duty under 
section 24 is only payable on that sum. But I wish to 
emphasize that it is not suggested that the" land is 
worth more ihan lis. 10,000, nor is any claim for duty 
adYaae^d under any other.section^than section 24.
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I, therefore, agree that the conveyance in question' is 
properly stamped, and that the reference should. Ife 
answered aGcordingiy.

F a w c e t t ,  J .,:—I concar. The Explanation and. 
Illustration (2) to section '24 of the Indian Stamp Act 
have been rather loosely drafted. B n tla m  satisfied 
that the intention is that the Explanation should only 
cover cases where the purchaser undertakes to pay fcte 
mortgage-debt.

Ans?i^er6d accordingly,
J. G. B.

CRIMINAL APPELLATE.

B&fore Mr. Justice Marten and Mr. Justice Kitwaid.

i&24. SMPEEOR RANCHHOD SURSAN'G and others (oEiotNAr. Ac-
003B» Nos. 1 TO 3)®.

Indian Penal Code ( Act X L V  o f  1860), sections S07, 34, 114, 148 and 149—
Accused charged with substantive offence— Conviction o f  abetment.

Where accuaed persons were charged with offences puruHliabie under sefc- 
tious 307, 148 and 149 o f the Indian Penal Code,

Held, that, in the absence o f  circumstances showing that they wore io fact 
misled iu their defencc, thoy could be convicted o f  olJencea under soction S07 
read with section 34 or 114 o f  the Code, the common presence and the ccimm«'>ift 
object being sufficiently charged.

Reg. V. Ohand A'wrW and Ernjinror v. Raghya Nagya^^^, diatinguishecL

The fact that a criminal act done in fnrtlierance o f the coiiimon intjaolioii 
o f several [)er8on8 waa iVit*, act o f  a aingle iudividiial does not roudw tlir' 
provisions o f  section 34 inapplicftble.

Kififf-Emperor V. Barendra Kumar relied on.

Section 9 also referred to.

T h e se  were appeals against eonvictiojis and sefitj- 
ences passed by C. N. Mehta, Sessions Judge of Broaclav

^Criminal Appeal No. 307 of 1924.
^  (1874) II  B onvH . C. 240. ( 1924) 2(> Bom. L. K. 323 '

(1923)128 G.| W. N. 170 : !i8 Cal T-. J. 411.


