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whether the house is suflicienily described. Both
parties before us have argued the case on the footing
that the godown is a house within the meaning of
section 21, and we are prepared to accept that position
so far as the decision in this case is concerned. Taking
the go-down to be a house, the description in the
document, such as it is, appears to be sufficient. The

learned Judge, after a careful consideration of the

circumstances of the case camne to the conclusion that
it was sufficient to identify the property, and we
accept that conclusion.

The result, therefore, is that both the contentions
urged in support of this appeal fail. We coniirm the
decree of the trial Court and dismiss the appeal with
costs. We discharge the stay order.

Solieitors for appellant : Messrs. Madhavyi § Co.

Solicitors for respondent: Messrs. Ardeshir, Hor-
snasyi Dinshaw & Co.

' Appeal dismissed.
K. Mcl. K.

APPELLATE CIVIL.

asefore Siv Lallubhai Shak, Kt., Acting Chief Justice, M. Justice Masten,
and Myr. Justice Fawcett.

YAMAN. MARTAND BuALERAO, Vexpee v THE COMMISSIONER,
CENTRAL DIVISION, Rurzror, axp TATYA mixn VITHOBA axp
Anorien, VENDORS™, ] ‘

dndian Stamp Act (11 of 1899), sections 2t and §7—Sale of praperty— Proper-
ty subject to dncumbrance —Vendor accepting liability to pay off incum-
brance— Stamy duty. ,

A sale deed of certain property was executed by the vendors for a considern:
dion of Rs. 10,000—a sutn which was in fact the full market value of the pro-
verty free from allinenmbrances. The property sold wes, however, along with
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anolher property, sulject to n mortgage incumbrance of Rs. 13,858-0-0and was
also subject to attachment in respect whereof Rs. 1,600 were payable.  Under
the terms of the sale deed, the Lability for the mortgage charges and for the
amount payable in respect of attachment was accepted by vendors, The
stamp duty actually paid was on Rs. 10,000. The Collector demanded the
daty on that amount as well as the amount of the incumbrances under sec-
tion 24 of the Indian Stamp Act, 1899, A reference being made to the
High. Court at the instance of the purchaser,

l[/vlu", that the proper stainp duty payable was ooly on the amount of the
congsideration of the sale deed, viz., Rs, 10,000,

Per Martaw, J. :—1 think...that the Explanation [sc. o section 24] on ity
true construction must be conlined to cuses where, as part of the consideration™
which the vendor gots Tor his transfer, he is to be relieved expressly or im-
pliedly from the burden of @ mortgage as between himself aud the purchaser.

Civin Reference made by G, W. Hateh, Comwmission-
er, G, D., under section 57 of the Indian Stamp Act.

One Waman Martand Bhalerao of Yawal purchased
Burvey No. 640 of Yawal from Tatyaba bin Vithoba and
Rajaba Oin Vithoba of Yawal for Rs. 10,000 under a
sule deed, dated February 9, 1923. The particulars of
the 1le deed were as follows :—

* The immoveabls property bounded as above havo been sold to you For the
amount wentioned above (Rs. 10,000) and the property Las been given in
your possession this day.  You have become the sole owner of the said pro-
perty. The said property and another property have been mortgaged without
possession to Narayan and Madhav Deshpande residing at Yawal for Ra. 11,000,
eleven thonsard rupees. Bat we have sold to you the said property withoug
kuepm any burden of eumbrance, & We shall puy olf the atnouut of
mortgage by means of our other property wortgaged or Trom our other
estato, An) sort uf rmpmmluht) thereof will not be theown apou you. IF
you will have to p.w the amonnt, or if you ass in any wiy put into troubles or
loss we are responsible fov the suwe. Moreover, the said property is attuched
by the Court for the amount of R, 1,500 taken on personal “sceurity  from
Ramabai husband Narayan Martand Deshpande.  We are responsible for thae
amount and we shall got the attachment on (ho property sold to yon raised ut
our own costs."”

The sale deed was written on a stamp paper of Rs. 150,
which was the duty chargeable only on the amonnt of
Rs. 10,000 paid by the purchaser.
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The Sub-Registrar was of opinion that, as the land had
an incumbrance of Rs. 15,558-6-0 (Rs. 13,858-6-0, mort-
gage amount, together with interest, plus the sum of
Rs. 1,500 to be paid into Court), the consideration for
the purpose of stamp duty should he taken under sec-
tion 24 of the Indian Stamp Act, 18§99, at Rs. 25,358-6-0
and not Rs. 10,000. He, therefore, impounded the
document as insufliciently stamped under section 33 of
the Stamp Act and forwarded it to the Collector.

The Collector agreeing with the Sul-Registrar order-
ed recovery of the deficit duty of Rs. 232-8-0 and im-
posed a penalty of Rs. 25.

The purchaser Bhalerao applied to the Commissioner
and asked for a reference to the High Court under sect-
tion. 57 of the Indian Stamp Act, 1899.

8. 8. Patlar, Government Pleader, for the Crown —
The Explanation to section 21 is clearly applicable
when the purchaser undertakes to pay the mortgage.
In the present case the vendor sells the property free of
thé'ixj.c:t'lmlf)rzmce. So far as the mortgagee is concerned,
however, the charge is not extinguished. The property
sold is subject to the charge within the meaning of the
BExplanation to section 24 of the Indian Stamp Act, irres-
pective of what the parties to the sale deed may bave
intended or stipulated to do in the deed. This conten-
tion is borne out by illustration 2, the language of
which is clearly applicable to a case where the property
ig subject to a charge. The illustration must be taken
as part of the statute and is of value on the question of
the construction of the text: Mahomed Syedol Ariffin
v. Yeoh Ooi Gark® ; Lala Balla Mal v. Adhad
Shalh @ ; Holleppa v. Irappa ®. It is immaterial and
irrelevant whether the property was sold free of the

@ (1916) L. R. 43 I.A.256. @ (1918) 21 Bom. L. R. 558 (r. a.).

: (&) (1922) 46 Bom. 843 at p. 846.
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charge. The charge exists as a fact at law and the
amount of the charge must be taken into account in
the stamp duaty to be levied in respect of the document
in question. )

P. B. Shingne, for thepurchaser :—In order to attract
the application of the Explanation to section 2t of the
Indian Stamp Act, it is essential that the sale must be
gubject to the charge as between the parties to the
deed. It is the actual contract between the parties that
should be looked at.

The property has been sold at its proper value. It is
not suggested that it has been sold for a smaller con-

sideration because the propertyis subject to a mortgage.

The proviso to section 24 does not relate to a case
iike the one under consideration and the illustration to
the section must be construed as governed by the main
section. 1t is further submitted that the term “ con-
veyance 7 in section 2 of the Indian Stamp Act, be read
with Article 23, Schedule 1 of the Act. The conclusion
is inevitable that the amount of the incumbrance can-
not be added to the amount of the consideration for the
sale.

, ‘ C. A, V.

SEAH, AG. C.J.:—This is a reference under section 57
of the Tndian Stamp Act. 1t relates to a sale-deed,
dated 9th 1?‘ebr-uary 1923, executed by the vendors for
a net consideration of Rs. 10,000.

The property sold was along with another property
subject to a mortgage of Rs. 13,858-6-0 inclusive of
interest at the date of the sale. The property was also
subject to attachment, in respect whercof Rs. 1,500
were payable. The sale-deed makes it clear that the
net consideration for the sale is Rs. 10,000. The liabi
lity for the mortgage charges and for the amount pay-
hble in respect of the attachment is accepted by the



VOL. XLIX.] BOMBAY SERIES. 77

vendors under the terms of the document. The stamp
duty actually paidis on Rs. 10,000. The Collector de-
manded the duty on that amount as well as the amount
of the incumbrances. At the instance of the purchaser
this reference has been made ; and the question sub-
mitted for our opinion is whether in this case, in which
the vendee is absolved from responsibility for removal
of the incumbrances on the property, stamp duty is to
be charged on the incumbrances as well as the amount
paid by the vendee. ITam of opinion that in. such a
case the daty is payable only on the amount paid by
the vendee and not on the incumbrances.

At the outset I may mention that the learned Govern-
ment Pleader has rightly conceded that in no case can
duty be demanded on the amount payable in respect of
the attachment as it does not constitute a charge on the
property.

As regards the other amount of Rs. 13,838-6-0 in-
clusive of interest, his argument is that so far as the
mortgagee is concerned the charge is not extinguished,
and that, therefore, the property sold is subject to the
chargeat the time of the sale within the meaning of the

Explanation to section 24 of the Indian Stamp Act

whatever the contract between the vendors and pur-
cheger may be with relerence to it. He also relies
upon illustration (2) as supporting that construction.
After a careful consideration of the arguments and
the provisions of section 24 I have come to the conclu-
sion that it is essential for the application of the EKxpla-
pation that the sale must be subject to the charge
either in terms orby implication as between the vendor
and the purchaser. The section provides that * where
any property is transferred to any person in considera-
tion, wholly orin part, of any debt due to him, orsubject
...to the payment...of any money...being...a charge...
upou tlie property...such debt or money...isto be deemed
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the whole or part, as the case may be, of the consider-
ation in respect whereof the transfer is chargeable
with ad valorem duty . 1f there was nothing more
in the section, it is clear that the charge in this case
econld not be held to be part of the consideration for
which the duty would be chargeable, for the simple
reagson that the transfer—as between the vendor and
the purchaser—is not subject to the payment of the
charge. The Explanation provides that “in the case
of a sale of property subject to a mortgage or other
incumbranee, any unpaid mortgage-money or money
charged, together with the interest (if any) due on the
same, shall be deemed to be part of the consideration for
the sale”. In my opinion this does not alter the mean-
ing of the section so far as the present point is concern-
ed. The clause “ subject to a mortgage or other incum-
brance ” in the Explanation, in my opinion, governs
*gale of property,” and not ‘ property.” The sale of
property subject to a mortgage necessarily involves
that the property is subject to a mortgage : but though
the property may be sabject to a charge, the sale may
not necessarily be subject to it. That can form the
subject-matter of an express contract to the contrarS\*‘*
between the vendor and the purchaser : and I see no-
thing either in the purpose or the scheme of the section
to justify the inference that the Tegislature meant to
negative the possibility of such an express contract for
the purpose of the Indian Stamp Act. o
The proviso to the Explanation does not appear to me
to throw any light on this point or to suggest any
inference to the contrary.  Tn the case ol a transfer to
the mortgagee, the property is undoubtedly subject to
the mortgage, and the exemption as to the daty paid on
the mortgage in his favour is allowed as it would be
Justly due to him whateverthe form of the conveyance—
vhether it be merely a sale of the equity of vedemption
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or a sale of the property for the full value of which the
mortgage amount necessarily forms a part.

The language of illustration (2) is no doubt applicable
10 a case where the property is subject to a charge, and
the sale is apparently silent as to the charge. Ttisa
typical case of its kind.  Buat I am unable to accept the
view that because the illustration refers to a case where
the property is subject to a charge, there could be no
case of a sale (free from the charge) of property which
is subject to a charge at the date of the sale. The illustr-
ation is intended to illustrate the meaning of the
Explanation—but cannot be used to control or restrict
the meaning of the clause intended to be illustrated. It
seems to me obviously unjust that where a purchaser
pays the full value of the property free from the incum-
brance, he should berequired to pay duty on that value

plus the amonnt of the incumbrance, for which ez
hypothesi according to the contract the property in his

hands is not intended to be rendered liable-and for
which personally he is not liable to the vendor or to
the ‘mortgagee : T am by no means satisfied that the
languaage used by the Legislature in the main section
and the HExplanation compels such an inference.

The learned Government Pleader has not been able to
cite any authority in support of his contention : and so
far as I have been able to look into the cases bearing on
section 24 as it stood in the Act of 1879 and the history
of this section I have not found anything to support the
constraction which has been contended for on behalf of
the Crown and it is a construction which so far as the
language can permit, should be avoided. It is hardly
necessary to add that the enactment is subject to the
rulé of strict construction and even if the language of
the Explanation be taken to be susceptible of the con-
struction which the learned Government Pleader asks ug
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to put upon it, it is no less susceptible of the construe-
tion I put upon it, and in snch a case the construction
more favourable to the subject should be preferved. Sec
the observations of Pollock B. at p. 193 in Chfford v,
Commissioners of Inland Revenue®. While the conflict

‘indicated by the decisions under section 24 of the Aecst

of 1879 of which Sha Nagindas v. Halalkore Nathwa®
and Reference from the Board of [Revenue® may be
mentioned as types, is set at rest by section 24, as
enacted in the Act of 1899, there is nothing to show
that in a case of this kind where the vendor charges the
full price of the property conveyed and absolves the
purchaser from the incumbrances, it can be said thu
the Legislature has provided that the sale should be
treated as being subject to a mortgage or that thf
consideration for the conveyance must include the
amount of the incumbrance contrary to the express
agreement.

I may point out that the Commissioner, who has
referred the matter to us, has not expressed any opinion
on this question which he is expected to do under
section 57 of the Indian Stamp Act.

MARTEN, J.:—In the precsent case the suit property
was subject toa mortgage existing on it and other
property at the date of the conveyunce in question.
The difficulty before us is mainly caused by the extra-
ordinary conveyancing, which could hardly have been
in the contemplation of the framers either of section 24

~of the Indian Stamp Act, 1899, or of section 57 of the

Bnglish Stamp Act, 1891, from which, or trom the

corvesponding earlier English Statates. it is largely

taken, Instead of joining the mortgageein the convey-

ance and paying the whole or an agreed portion of the
@ 189672 Q. B. 187. @ (1881) 5 Born. 470.

©) (1883) 10 Cal. 92.
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purchase money to the mortgagee, which would be the
natural and normal course to take, the purchaser here
has been content to pay or give credit for the whole of
the purchase money to the mortgagor or his simple
contract creditors, and to rely mevely on the personal
convenant of the mortgagor to pay off the mortgage
and to keep the purchaser indemnified therefrom. The
regult is that in one sense the purchased property is
atill subject to the mortgage, for the conveyance in
question will In no way prevent the mortgagee from
enforcing his mortgage against the suit property, though
possibly under the doctrine of marshalling or other-
wise the purchaser may have some remedy against the
other land comprised in this mortgage, as to which I
give no opinion.

On the other hand there will be no equity in the
vendor enabling him to compel the purchaser to pay off
this mortgage, for the vendor has expressly agreed to
pay it himself. Thus in Mills v. Uniled Counties

Banlk, Limited®, Lord Cozens-Hardy, Master of the
Rolls, says :—

*The claim is based on this ground. It is said that according to the settled
law of the Court a purchaser of an equity of redemption is bound under an
nnplied obligation, or, as it is sometimes put, an obligation of conscience, to
indemuify the vendor againat the liability oun the mortgage debt; and in an
oedinary czse that is, I think, obviously according to justice and common
sense. If & property in worth 10,000 /., and is subject to a mortgage of 50001,
and the purchaser only pays the vendor 5000 I, und gets the property, it
would be slmont shocking  to say that in that case the vendor would be liable
uu the covenant Lo pay the full sumof 5000 £., to the first mortgagee and.that
the purchaser was under no obligation to indewnify h%m. But that is a
principle of law  which must of course bend to the civeumstances of the
partiendar case. Tt is an fnsplication aud not an express obligation, and when
you have fo deal with an implication you wast, of course, have regard to all
ihe circumstances of the case and to all the relations between the parties as
capressed in the purchase-deed ; and if you find in the purchase-deed some-
thing to satis{y you that it wasnot the real iutention of the parties that the

M [1912] 1 Ch. 231 at p. 236.
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warckaser should take upon himself the lability to indemnify the vendor
against the mortgage, there is nothing that binds the Court to adopt the

ardivary rale.

Then Lord Justice Farwell says at p. 243 :—

" GGenerally speaking, when A sells and B buys an equity of redemption, i.e..
in other words property subject toa charge, it is against conscience and
honeaty for B to set up that he has baught the property free from the charge
at A's expense ; but this has no application to a case like tha present where
the deed contains dealings of a complicated nature relating to several shares
and interests in & fund which is iv itself contingent and reversionary, and
express provision as to indemuity. ”

But is the suit property *subject to a' mortgage
within the meaning of the Explanation to section 94 »
I think not. This Explanation must be read along with
the main portion of section 24 which vefers in my
opinion to the consideration payable to or moving
towards the vendor, and not to that payable by or
moving from him. That is borne out also by Avrticle 23
in the first Schedule, which refers to the definition of
conveyance in section 2 (10), and then to “the
amount.........of the consideration for such conveyance
as set forth therein”. I think, therefore that the
Explanation on its true construction must he confined
10 cases where, as part of the consideration which the
vendor geis for his trunsfer, he is to be relieved
expressly or impliedly from the burden of a mortgage
as between himself and the purchaser.  But that is not
the case here, ay the vendor is to pay the mortgage debt,
and notb the purchaser.

Nor doI see that the provisd to the Explanation
causes any difficulty. It vefers toa transfer of the
equity of redemption to the mortgagee. 1In such a case
the vendor gets as consideration («) the purchase price
and (b) the release of the mortguee debt due by him.
So, but for the proviso, duty would be payable on both
sums, just as it would be if the transfer was toa
gtranger instead of to the mortgagee. The proviso only
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operates then as a concession to the mortgagee, viz.,
that be is entitled to deduct from the duty otherwise
payable, the duty paid on the mortgage itself.

Then as regards illustration (2), I thinkit is sufficient
1o say that it aptly illustrates the normal case which
the framers of section 24 had in mind, and should not
be strained to meet the present exceptional case.

Farther, on the facts before us, I must take it that
Hs. 10,000 represents the full market value of the land
free from incumbrances, and that the large amount of
the mortgage debt is due to the fact thatit is charged
an other praperty besides the suit property. That
being so, the real consideration is Rs. 10,000, and not
Re. 10,600 plus an obligation on the purchaser, express
or implied, to pay the mortgage debt, which isthe
normal transaction aimed at by section 24. '

Accordingly Government ave being paid stamp daty
on this consideration of Rs. 10,000 just the same as if
there was no mortgage, and the sale was of an ordinary
coincumbered  estate.  The. principle underlying
seetion 24 is, I thinl, that it is immaterial whether a
parchaser pays Rs. 10,000 to his vendor direct, if there
is no mortgage, or else pays say Rs. 4,000 to the vendor
and Rs. 6,000 to the vendor’s mortgagee, or alternatively
pays Hs. 4,000 to the vendor and assumes an obligation,
axpress or implied, to pay off the vendor’s mortgage for
Rae. 6,600, Ineaclr casethe real consideration which
the vepdor receives is substantially the same.

Accordingly in the present case I think the full
consideration is Rs. 10,000, and that duty under
section 24 is only payable on that sum. Buat I wisbh to
emphasize that it is not suggested that the land is
worth more than Rs. 10,000, nor is any claim for duty
advanced nunder any other.section than section 24.
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1, therefore, agree that the conveyance in guestion is
properly stamped, and that the reference should ?};4}
answered accordingly. ,

Fawcerr, J.:—~I concur. The Explanation and
Tlustration (2) to section 24 of the Indian Stamp Act
have been rather loosely drafted. Butl am satisfied
that the intention is that the Explanation shouid on};y
cover cases where the purchaser undertakes to pay the
mortgage-debt.

Answered accordingly.
J. G. R,

CRIMINAL APPELLATE.

Before My. Justice Marten and 3fr. Justice Kincaid.
EMPEROR ». RANCHHOD SURSANG ann  oruces (oRIGINAL Ag-
ousep Nos. 1710 3)°.
Indian Penal Code (Act XLV of 1860), sections 807, 34, 114, 148 and (49—
Accused charged with substantive offence—Conviction of abetment,
Where accused persons were charged with offences punishable under ace-

tions 307, 148 and 149 of the Indian Penal Code,

Held, that, in the absence of circumstances showing that they were in fact
wisled in their defence, they could be convicted of offences under section 307
read with section 34 or 114 of the Code, the commou presence and the comuon
object being sufficiently charged. '

Reg. v. Chand Nur®) and Emperor v. Raghya Nagya™, distinguaistod.

The fact that a criminal act done in furtherance of the common inteation
of several persons was the act of a single individual does not rouder the
provisious of section 34 {napplicable.

King-Emperor v. Barendra Kumar Ghose™ relied on.

Section 9 also veferved to.

THESE were appeals against convictions and sewi-
ences passed by C. N. Mehta, Sessions Judge of Broach.
“Crimiual Appeal No. 307 of 1924,
@ (1874) 11 Bow.-H. . 240. 21 (1924) 26 Bon. 1. It 823 .
@ (1923)128 C.0W. N. 1702 88 Cal. T, 3. 411,



