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Before Sir Amberson Marten, Kt., Clief Justice, und Mr. Justice Blackwsll.

THE MERCANTILE BANK OF INDIA, LIMITED (oRIGINAL DEFENDANT
No. 5), Arperiants 2. F. M., CAEIRO AND ANOTHER (ORIGINAL PLAINTIFFS),
RESPONDENTS.*

Forged endorsement—Debentures of the Bombay Port Trust—Renewal of the
debentures by an endorsee in good faith-—New debentures issued for the sanic
amount—Renewed debentures endorsed hona fide to o third party—Third
party’s title valid.

The plaintiffs, who owned 14 debentures of the Bombay Port Trust, entrusted
thern to defendant No. 1 for collection of interest. Defendant No. 1 forged the
plaintiffs’ endorsements and pledged them with a bank defendant No. 2 to
secure a loan advanced to him. The bank defendant No. 2 bona fide got them
renewed and new debentures for the same amount were issued in the name of
defendant No. 2. Subsequently, another bank, defendant No. 5, advanced
moneys to defendant No. 1 with which the loan of defendant No. 2 was paid
off. The new debentures were endorsed by defendant No. 2 to defendunt
No. 5. The plaintiffs sued to recover these debentures :

Held, on appeal, following Mercantile Bank of India v. Mascarenhast®
that the plaintiffs could not recover them from defendant No. 5.

TrE plaintiffs were owners of fourteen debentures
of the Bombay Port Trust of the value of Rs. 10,000.
They entrusted these to one Fernandes defendant No. 1
for eollection of interest. The defendant No. 1 had
the plaintiffs’ signatures forged between 1915 and 1920
and endorsed them to the Alliance Bank of Simla,
defendant No. 2 to secure a loan. Defendant No. 2
acting bona fide lodged the documents for renewal and
new debentures were issued in their names for the same
amount. In 1921, the Mercantile Bank of India,
defendant No. 5, gave a loan to defendant No. 1, with
which he paid off the amount due to defendant No. 2.
Defendant No. 2 duly endorsed the new debentures in
favour of defendant No. 5.« Defendant No. 5 returned
three of the debentures to defendant No. 1 who sold two
of them to defendant No. 3 and one to defendant No. 4.
Two debentures were paid off on maturity by the Port
Trust and defendant No. b credited the amount to
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defendant No. 1. The plaintiffs sued to recover the
debentures or their value. Defendant No. 5 disputed
their liability. The canse was heard by Kemp, J., who
passed a decree ordering defendant No. 5 to deliver the
debentures together with the proceeds of the two other
debentures to the plaintiffs. He relied on the decisions
in Lee v. Zagury,” Hunsraj v. Ruttonji® and Banku
Behari Sikdar v. Secretary of State for India.®

Defendant No. 5 appealed.
B. J. Desai, with C. K. Daphtary, for the appellants.

Taraporewala, with Purshottamdas Tricumdas, for
the respondents.

Marten, C. J.:—As regards Appeal No. 33, this
closely resembles the facts in Appeal No. 32 of 1927,
Accordingly our judgment in Appeal No. 32 must be
treated as embodied in our judgment, in this appeal.

But the difference is this. We are dealing here with
Port Trust debentures instead of the Tmprovement Trust
debentures and they are issued under the Bombay Port
Trust Act, 1879, sections 39 and 42, but on similar terms.
Further, looking at the list of debentures, Exhibit Al
to the plaint, we are not concerned with the last three,
viz., new debentures Nos. 11541, 11539 and 11538,
because the Mercantile Bank did not hold them at the
date of the suit. Then, as regards new debentures
Nos. 13342 and 13341, the proceeds of those debentures
were vecovered by the Bank before the suit. Con-
sequently the Bank are now being sued for the proceeds.
That leaves us then with a suit for the return of 9 new
debentures and the proceeds of two others.

Now here, like in Appeal No. 32, all the old debentures
were renewed by the Alliance Bank and it was the new
debentures which were endorsed over to the Mercantile
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Bank. There is, however, this diffevence, that in the
present case the new debentures are for the same sum
as the old debentures, and not for consolidated amounts,
as was the fact in the former case. Further, as a detail
one finds that the word “ cancelled” is endorsed more
frequently in the Port Trust debentures both in ink
and by perforations. On the other hand in the new
dehenture there is a distinct reference to the renewal,

e.g., the words * renewal of No. 7515 ™ in the specimen
before us.

Stress was laid by counsel for the plaintiff on this
fact, and he adopted the argument already used in the
former appeal, that this renewal must be looked ,at
merely as a new piece of paper, more especially as the
renewal was due to the fact that all the places for
interest in the old document were filled up. But after
giving full consideration to what has been urged before
us on behalf of the plaintiffs, we think our decision in
the former case governs our decision in the present case,
and that accordingly the Mercantile Bank are entitled
to retain these documents. ‘

I would add this that there is in our opinion an
advantage in having what is generally known as a clean
piece of paper. In other words, there is a distinction
between a promissory note full of endorsements, and a
promissory note which is a clean document payable only
to A or order or only bearing A’s endorsement. The
effect then of our decision is that a person in the posi-
tion of the Mercantile Bank in the present case is mnot
obliged before he becomes the holder of one of the new
debentures to enquire into the title of the old deben-
tures, nor to call for their production, and search through
all the old debentures and possibly earlier still. In this
connection I may notice that old debenture No. 75156

is itself stated to be a renewal of No. 4321. So if the
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plaintiff was correct it would not be safe to stop merely
at the old suit debenture, for the earlier title should
have been enquired into also.

The result will be that the appeal in this case will also
be allowed, and the suit dismissed as against these
particular defendants, viz., the Mercantile Bank.
There has been no appeal by any of the other defendants,
There will be a similar order as to costs as in Appeal
No. 32. The direction in the decree that the Bank
should hand over those mnew ‘debentures will he

discharged.
Appeal allowed.
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Before Sir Amberson Marten, Kt., ivief Justice, wnd My, Justice DBlackiwell

THE MERCANTILE BANK OF INDIA, L1D., APPELLARTS AND DIFENDANT
No. 8 ¢. CAPT. VINCENT LAWRENCE D'SILVA AND ANOTHER, RESPOND-
FNTS AND PLAINTIFER.F

Negotiable Imstruments dct (XXVI of 1881), sections 4, &, 9, B8—Promissory
note—Foryery—Debentures of Bombay Improvement Trusi—Iorged endorse-
ment—AHenewed debentures issued to a bona fide Tolder—Holder's  title—
Debentures of Bombny Municipulity—Baombay Municipal Adet (Bom. Aot IIT
of 1888), sections 106, 108, 110~—Municipul debentures mot megotiuble instru-
ments—Custom of market,

The plaintifis, who owuned thirteen debentures of the ITmprovenient Trust
and one debenture of the Bambay Munmicipality, entrusted them to defendant
No. 1 for collection of intevest. Defendant No. 1 forged the pluintiffs’
signatures on the debentures, endorsed them in favour of defendant No. 2 and
pledged them with the Alliance Bank of Simla (defendunt No. 2) to secur:
o loan, Defendant No. 2 surrendered them for rvenewal and ten new debentures
were issued by the Bombay Twprovement Trust in, their name. Out of the
remuining three Bombay TImprovement Trast debentures one was remewed in
the name of defendunt No. 1, who endorsed it in favour of the plaintiffs, and
the remaining two were issued in the name of the pluintifis. Plaintiffs’ endorse-
ments on these thyee new debentures were forged by defendant No. 1 and
were transferred by him to defendunt No. 2 for wvalue. 'The new Municipal
debenture wus made payable to ** the Alliance Bank their successors and
assigns or their order.” Defendant No. 1 obtained a swn of money from the
Mercezntile Bank of India (defendunt No. 8) to pay off delendant No. 2, and
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