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A PPELLATE C IV IL
Before Mr. Justice Fawcett and Mr. Justice Mirxa.

B A D R U D I N  wAUAD A B D U L  R A H I M  M U K H A R I  a n d  o t h e r s  (o B ia iN A L  
D e f e n d a n t s  N o s .  1 t o  4), A p p e l l a n t s  v . S I T A R A M  Y T N A Y A K  A P T B  April 2
(opaaiN A L  P l a i n t i f p ) ,  R e s p o n d e n t .*  ’

Letter/! Patent, 1865, Clause 15— Amendment— Retrospectii>e effect— Dismissal, of 
appeal by single Judge— Right of appeal to Divisional Bench— Gertificate of 
fitness— Oral application to the Judge sufficient.
The amendment) made in cliinse 15 of the Letters Patent of the Bombay High 

Com't opcrate.s retrospectively- Such amendment operates from the day it was 
piiblislied iu the Bonihay Government Gazette 

A second appeal was di«poeed of on Jaimjiry 7.9, lf)2S. An ftppeal under the 
Letters Patent, as iinam.ended, was preferred on Februiiry 13, 1928, i.e., after 
<ilj6 date when the amended IStii clause of tJia Letters Ptiteiib was published 
in the Bombay Government Ga.zeHe on February 2, 1928. A question having 
arisen wliether the appeal was competent :—

Held, that the aiipeal was not maintainable in view of the amendment in 
chiusG 15 of (he Letters Patent to the effect that no appeal from the judgment 
of one Judge of the Higl\ Court lies to a Division Bench, if it is raade in the 
oscrciae of second appellate jurisdiction, exeept in nny case wdiere such single 
judge declares that it is ,a fit one for appeal.

Framji Bomanji v. Horrnasji Barjorfi^̂ '̂ ; Nataraja Pillai v. Bangaswami 
Pillai^"^; P,,adliakrisJi[na Ayyar-y . Sundaraswamier^^  ̂ and In the matter of the 
petition of Ratansi Kalianfi and six o t h e r s , referred to.

Per F a w c e t t , J. :— “ An apxilicatioii to the single Judge, who h a s  d is p o g c d  
of a second appeal, for a declaration that the case is a fit one for ajipeal to a 
Division Eencli can . . be made straightaway orally by the pleader, who 
thinks tliat bis client whordd appeal, and . . .  no written application i.q rtoceB- 
B.'iry hi such a case.”

A ppeal under the Letters Patent against the order 
dismissing appeal from Order No. 4 of 1928.

The appellants presented an appeal to the High Court 
against the drder o f  remand passed by the District 
Judge of Thana in Civil Appeal No. 277 o f 1926.

The appeal was dismissed by Madgavkar, J., on 
January 19, 1928, under Order X L I, rule 11, of the 
Civil Procedure Code, 1908.

Against the order dismissing the appeal, the 
appellants presented an appeal under clause 15 o f the

=>=Appeal No. 28 of 1928 under the Letters Patent.
(11 (1866) 3 Bom. H. 0. (0. 0. J.) 49. (1922) 46 Mad. 475 afc p. 481.
•2’ (1923) 47 Mad. 384 at pp. 390, 391. (1877) 2 Bom. 148 at p. 202.
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1928 Amended Letters Patent, on February 13, 1928. In the 
meantime, by His Majesty’s order an amendment in 

sitIeam clause 15 was effected. This anbstitnted 15th clause 
vxNxiYAK was published in the BomM/y Go'oemmerit Gazette 

(February 2, 1928).
In view of this amendment, the Registrar refused to 

admit the appeal under the Letters Patent.
The appellants, therefore, applied to the Court.
C. H. Patwardhmi, for tlie a,ppellants.
Fawcett, J. -.-—Clause 15 o f the Letters Patent of 

£his Court has been, altered, so that no appeal from the 
judgment o f one Judge o f this Court lies to a Division 
Bench, i f  it is made in the exercise of second appellate 
jurisdiction, except in any case where such single Judge 
declares that it is a fit one for appeal. The question 
before us is whether tiiis alteration has retrospective 
effect so as to apply to an appeal from the judgment 
of a single Judge on January 11), 1928, which was 
made on February 13, 1928, i.e., after the date, 
when the substituted 15th clause o f the Letters Patent 
was published in the Bombay Government Gazette 
(February 2, 1928). Paragraph. 2 o f the notification at 
page 197 of Part I of that Gazette says :—

“ Aud we do furtlicr ordain aiid declarc thai; these Lelitei.'s ratenti aluill be 
pablislicd in the Bomhaij Oaaeite luid sluill Iiavo effect from the dsite of such 
publication.”

Mr. Patwardhan contends that his client had a right 
of appeal to a Division Bench o f this Court which had 
accrued to him on January 19, 1928; that this was not 
a mere matter of procedure but a substantive right, as 
ruled by the Privy Council in The Colonial Sugar 
Refining Comfany^ Ltd. v. h^ving^^ ;̂ an'd that therefore 
this amendment does not operate retrospectively so as 
to take away that right of appeal He also relies on

[1905] A. 0. 3G9.
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Nana v. Shekû ^̂  and Ramahrishna Clietty v. Suhharaya^ i92s
lyer}^'' I f  this question arose out of an Act either of 
the All-India Legislature or o f a local Legislature, or 
even an Act o f Parliament, tjien in the absence o f clear 
words in the enactment making it retrospective as to the Fawcett, j, 
right of continuing legal proceedings commenced before 
the enactment, there would be a good deal to support 
Mr. Patwardhan’s argument. In the case o f a repeal 
by an enactment there are clear statutory authorities 
against retrospectivity of legislation in such a case : for 
instance section 38 of the Interpretation Act, 1889 
(52 & 53 Vic., c. 63) and section 6 o f the General Clauses 
Act, 1897. These provisions do not, however, cover an 
amendment to this Court's Letters Patent, which is 
made by His Majesty under the powers conferred by 
sub-section (lA ) of section 106 o f the Government of 
India Act. There is also a ruling on this point which 
has to be considered. In Fmm ji Bomanji v. Hormasji 
Barjorji'' '̂  ̂ a question arose whether a right o f appeal 
that existed under section 14 o f the Charter of 1862 
was taken away by section 15 o f the amended Charter 
o f 1865. It was decided by Sir Richard Couch, C. X , 
and' two other Judges that the intention of the framers 
of the new Charter was that the right of appeal was 
taken away. Reference is made in the judgment to 
clause 2 of the present Letters Patent of 1865, which, 
among other things, says :—

“ That all proceedings commenced in the said High Court prior to the date 
of the publication of the Letters Patent shall be continued and depend in the 
said High Court, as if they had commencod in the said High Court after the 
date of sucli publication,”

In regard to this Couch, C. J., remarks (p. 53) :—
“  I  do not say that these words may not bear a more limited meaning, 

although it does not appear to me that they do; but the intention woiild appear 
to have been not to inake any reservation in favour of suits brought before t}ie

<i> (1908) 32 Bom. 337. <2) (1912) 38 Mad. 101.
«> (1866) 3 Bom, H, 0, (0. 0. J,) 49.
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192S piibliealuon nl' tlioHfi Lnl-i,erfi I ’ iil-Miii, o r  lo  iirnv ido  thn,t, tlie.y ahovild l)c con
t in ued  in i.lic! sjirnft w a y  iib tli(\y w o u ld  biivin cd iitin n ed  befarc, th a t tim e
anil Uuiil IIki hIiovi1<1 liavi- proHorvod lo  Uund iuiy ri;^dit ol' n,])po.al w b id i
iJien cxiH k'd. T h e  intciiU oii w as tliiiJ. iii IJu', tiiiio  tho X.'ii-tenli -n’ore
p iib liahcd  every  aiiii; pcrulin^j;- in I b f  (io iiii, sluudil he. I;rcii,t(id sw i f  it  had been 
n> su it  bronf^’h i a lV .r ilio LotiorM I'ldi'td^ w iT(! jm hliH lic'd .”

Ha,viiig regard to this jirovision in the Letters Patent 
of 1865, it seems to me |)rol)a,ble thn.t, when His Majesty 
directs the amendment to take effect from the date of its 
publication in the Bomlxiy Governm ent G azette, the 
intention is that the a;men{hnent shouhi be reti'ospectiTe 
in regard to the c«ntinna,nce o f proceedings in the High 
Court of the kind con temp hi ted in this (danse 2.

JSTo doubt, there is tliis to be said in favour of the 
contrary view that the decision o f the Privy Council 
in The Colonial Sugar Rafining Com/pam/, Ltd, v. 
Irmng^^  ̂ goes against the other ground on which the 
ruling in Fram ji Bommiji v, Horm/i^sfl BwrjorfP'' is 
based, viz., tha.t the question whetlier a, right o f appeal 
is taken away by the new LelXers Pa,tent was a question 
of procedure only, So fa.r a,s the decision rests on that 
view, it might be said to be over-ruled. But it is mainly 
based upon clause 2, as is pointed out by Green, J., in 
the Full Bench case of In the m.atter o f  ike 'petition of 
Ratansi Kalian/ji and sI,t- ot'hers '̂' ;̂ and. (aparf from 
that) there are, in m.y opinion, good grounds wliich are 
stated in my learned lirother s judgment for the view 
that the Privy Council judgment does not really apply 
to the particular cjuestion that, arose in Frantji 
Bomanji v. Horm asji BarjorjiS^'' .No doubt, neither 
substituted clause 15, nor |)aragraph 2 of the Notifica
tion contains any express provision such as was 
contained in clause 2 of the Letters Patent o f 1865. 
But, it seems to me that the direction of His Majesty 
that the substitution shall have effect from the date of

756 TNDIAN T.AW REPORTS [VOL. LII

W [1905] A. 0. 369. (a)

'3) (1877) 2 Bom. 148 at p. 202.
(IRCG) 3 Bom, H, 0 . (O. C. J.) 49.
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publication must be construed consistently with what, 
was laid down in 1865 as to the retrospective operation baduxtmn 
of amendments made in the then new Letters Patent. sitIbam 
It seems to me, in view o f this, that there is a sufficiently vi^ak 
clear intention ;that the amendment should operate Frtwceu, J. 
retrospectively, so as to take the case out of the general 
rule against retrospectivity, which was followed in 
The Colonial Sugar Refining Com'pamjy, Ltd. v.

Moreover, the present is- not a case on all fours with 
the one just mentioned. There there was an enactment 
which was treated as equivalent to an “ abolition ” of 
a right of appeal. Such a deprivation or divestment 
of vested rights naturally attracts the presumption 
against retrospectivity, which is dwelt on by Westropp.
C. J.j and West, J., in Rat ansi Kalianji's casê '̂  ̂ at 
pp. 180 and 211. But West, J., points out at p. 210 
that there is, in one sense, an element of retrospect
ivity in all laws, since no law can operate except by 
changing or controlling what would else have been 
different capabilities, or a different sequence of acts 
and events having their roots and motives in the past/'
The alteration in clause 15 does not entirely abolish a 
former right of appeal; it merely restricts it in a reason
able manner. The appellant can exercise the right of 
appeal, if  he persuades the Judge that it is a fit case 
for appeal. It is really more on the footing o f the 
alteration made in section 195 of the Criminal Proce
dure Code by Act X Y II I  o f 1923, which in Nataraja 
Pillai V, Rangasivami Pillai^^  ̂ was held. to be merely 
a change in procedure. In my opinion the 
alteration in the law can properly be treated 
as one relating to procedure which is frim a  
facie retrospective. Even the limitation o f a right of 
suit under section 1 of the Public Authorities

(1) [1905] A. 0, 369. (1877);2 Bom. 148.
<») (1923) 47 Mad. 384 at pp. 390, 391.
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Fmvcett, J.

1028 ^Protection Act, 189B (56 & 57 Vic., c. 61), has been held 
to relate to procedure oTih :̂ 1'he Ydwi}^^ That, like this, 
was a case of refttricting a general right o f bringing 
legal proceedings.

W ill it also be contended that the amendment made 
in clause 36 of the Letters Patent is one dealing with a 
substantive right and not mere procedure? There are 
only two alterations made, and both seem to me to be 
intended to “ take effect ” in avery way from the date 
o f publication.

In Radliakrishua A yyar v. Hundaraswamiar'''^  ̂ the 
Privy Council held the repeal o f an Order in 
Council relating to I ’ rivy C/Ouncil appeals to be 
effectual in regard to a,ny apfieal filed after the date of 
the appeal.

For all these reasons I think that the direction of 
His Majesty about the alterations taking effect from 
the date o f publication mean that tliey are to take effect 
in a full sense, and in the same way tliat the amended 
Letters Patent of 1865 were dii'ected to talce effect by 
clause 2.

It is argued that this inv(,)lvea a ha,rdship upon the 
appellant as he has been tal^en by surprise. On the other 
hand, he could have filed his appeal before the end of 
January 1928, and he has only himself to blame for the 
delay, which has led to this result. No doubt, under 
rule 8 at page 37 of the Appellate Side Rules he had 
60 days within which to file his appeal. But, this can
not, in my opinion, justify disobedience to the order of 
His Majesty that the amended Letters Patent shall have 
effect from the date o f publication, i.e., February 2, 
1928. Moreover, as I have already said, the appellant 
does not necessarily lose his right of appeal. The Judge

[1899] P. 23G, (1922) 45 Mua. d7f) at p. 4.81.
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may declare it to be a fit case for an appeal, and in tliat 
event he will not suffer any hardship.

The order of the Court therefore is that we refuse 
to a,dmit the appeal. Mr. Patwardhan says that the 
time for applying for a certificate that the case is a fit 
one for appeal has expired and asks us to extend the 
time. In our opinion, this is not a direction that we 
can give, as we are not considering an application to 
grant the declaration that the case is a fit one for appeal; 
but we may say that Mr. Patwardhan had some autho
rities in his favour which might naturally lead him to 
think that his attitude was correct, and that we see no 
reason to think that he was not acting hona fide in 
pressing his contention that the amendment of the 
Letters Patent did not retrospectively affect his right 
of appeal under the former clause 15.

I take this opportunity o f saying that an application 
to the single Judge, who, has disposed o f a second 
appeal, for a declaration that the case is a fit one for 
appeal to a Division Bench can, in our opinion, be made 
straightaway orally by the pleader, who thinks tliat his 
client should appeal, and that no written application is 
necessary in such a case. In saying this I have the 
authority of the Chief Justice, who agrees with that 
view and who says that the plead'ers should be 
encouraged to make such an oral application at tire time, 
instead of later,' when a written application will be 
necessary and arrangements will have to be made for a 
special sitting to hear the application by the Judge, 
who will probably then have forgotten the facts o f the 
case. There is all the more reason for speed in these 
matters in view o f the ruling o f a Pull Bench of the 
Rangoon High Court in Mm Than v. Maung Ba Gyaŵ ^̂  
that the certificate that the case is a fit one for appeal

(1925) 3 Rang. HG.
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Fcmcelt, J,

1928
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cm. only be gT'anted by tlie Judge wli'o passed the Judg
ment, against wliicli it h  projiosed to appeal

Mirza, J. :—1 iigi'ee. ('lanse 15 of tlie amended 
Letters Pa.teiit, inniy opinion otdy lays down a rule 
of procedure niid does not (*r('ato or eonfer a, snbsta,ntiYe 
right. In seiiwe no* donbt evei'y nde of ]>rof‘ediire may 
be said to confer a firib.̂ tantive rip;bt. In construing 
an enactment we must coiisider what its ]>rimary object 
is. The Letters Patent ba,ve reference ma-inly to tlie 
machinery of the IIi,G,di C’ourt and how it is to be 
handled. Clause 15, befor<‘ its ]>resent amendment, 
provided tliat if a. second appeal from the mnfassal was 
disposed of by a, sin.̂ 'le of tlie TIip,h' Tonrt sittin_̂
in ai)])eaJ a furtdier appeal woid<1 lie fron) tlie decision 
of the sinc!:Ie ,Tiid.o’e to a, Een(>h cor)sistin,o; of two or 
more Jud£?es. Whether the jndi^ment is of a sin8;le 
Jud^e sitting in appeal, or of two or more Jn'dges 
sitting in apnea,1, the jndciirient is of the sanie tribnual, 
viz,, the PCigh Court in the exercise of its Appellate 
Jurisdictiou. The iudgment of the single Judge in 
appeal, However, had not, so far as tlie irigh Court was 
concerned, the finality whicli the judgment of two or 
more Judges sittiug in api)eal luid. The a.ggrieved 
party had the right to ]>refer a, fuT*tlier appeal to an 

- Appelhite Bench (,‘onsisting of two or more Judges. A 
y)rovision like this is intended to regrdate the pT’oeedure 
of the High Court regarding the coustitution of its 
'Appellate Benches aiid does uot |)rimarily contemplate 
the creation of a substantive right in favour of the dis
appointed party to the a,|)peal before a Piench o f one 
Judge. jSTo doubt the remedial right thus conferred 
may be regarded by the jiarty crmcerned as being valu
able, but it does not on that a.cconnt cease to be a- Tnatter 
of procedural law.
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111 Framji Bomanji v. Hormasji Barjorji^^^ it was 
conceded by counsel that clause 14 of the Letters Patent, 
1862, and clause 15 of the amended Letters Patent, 
1865, both related to procedure. Under clause 14 of 
the Letters Patent of 1862 an appeal lay to the 
High Court—meaning a Court of Appeal of the High 
Court—from a decision of a Bench of two Judges trying 
a case of first instance on the Original Side, That provi
sion is omitted from the amended Letters Patent of 
1865. TTnder circumstances similar to those in the 
application before us, the Court held that in respect 
of appeals the amended Letters Patent had substituted 
only a different |)rocedure for the procedure under the 
old Charter.

The judgment of the Privy Council in The Colonial 
Sugar Refining Corjipany, Ltd. v. Irving^^  ̂ has not in my 
opinion over-ruled Framji Bomanji v. Hormasji 
Barjorji}^^ Under an Order in Council 1860, an appeal 
lay from the Supreme Court of Queensland to His 
Majesty in Council The right to appeal to His Majesty 
in Council had. accrued to the party when the Australian 
Commonwealth Judiciary Act, 1903, providing that the 
appeal lay only to the High Court of Australia, came 
into operation. Here the question was not one of the 
constitution of a Bench of the same Court of Appeal, 
from which the further appeal was made, but it related 
to substituting an outside higher tribunal for another 
outside higher tribunal to which the further appeal 
was tO' be made. In the absence of a clear indication 
of the legislature to make the new Act retrospective, 
their Lordships held that the right to appeal to His 
Majesty in Council was not taken away in that case by 
the Act of 1903. The matter there di'd not relate merely 
to a procedural law. A right of appeal from one

B a d r d d i n
V .
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Mirza, J. .

192S

(1866) 3 Bom. H. 0. (O. 0. J.) 49. ® [1905] A. 0. 369.
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i92S tribunal to another tribunal which is differently consti
tuted stands on a different footing from the right to 
appeal from the judgment of a tribunal where only one 
Judge constituted the tribunal, to the same tribunal 
where two or more Judges constituted the 
tribunal. The former would seem to create
not merely a remedial but a substantive right— 
the latter would seem merely to regulate the procedure 
of the same tribunal. A substantive right to appeal 
to a higher tribunal had already been conferred by the 
Order in Council of 1860 on the aggrieved pa.rty and the 
Act of 1903 could not, in the absence of a provision to 
that effect, take a,way that right and snbstitute for it 
another. Their Lordships remark (Per Lord
Macnaughten, p. 372) :

“ To deprive, a suitor in a pending actiou of an appeal to a superior tribtinal 
wJiicIi belonged to him as of right is a very dillerent thing from regulating 
procedure. In principle, their Lordships see no difference between abolishing 
an appeal altogether and transferring the appeal to a new tribunal. In either 
case there is an interference with existing righfcH contrary to the well-known 
general principle tliat statutes are not to be held to act retrospectively unless 
a clear intention to that effect is manifested.”

If the amendment of clause 15 of tlie Letters Patent 
of 1865 is to be talcen as an amendment of the procedure 
on the subject, the amendment must be held to be retros
pective although no words to tha.t effect are to be found 
in it. Even apart from this consideration, the amended 
clause 15 read with clause 2 of the Letters Patent makes 
it clear tha.t the legislature intended the provision to be 
retrospective.

We have been asked to construe the retrospectivity 
of the amended clause 15 strictly as it would deprive 
the applicant, it is said, of a valuable right of appeal 
to a Bench of two or more Judges. I do not agree that 
the clause as amended is unrea.sona,ble or imposes an 
unnecessary burden on the applicant. Second appeals 
are admitted in this Coui't only on questions of law.



VOL. LII] BOMBAY SERIES 765

J. G-. B .
(ISfifi) 3 Bom. H. 0. (O. 0 . J.) 49.

CRIMINAL REVISION.
Before Mr. Justice Fawcett and Mr. Jtistioc Mirm.

In rb BAI MANEK.

BE CmMANLAL SOMCHAITD SHAH *
Criminal Procedure Code {Act V of 1898), section 488~0ffer hy husband to 

provide separate residence for wife>—Refusal of such offer how far disentitles

^Criminal Applications for Reviaion Nos. 51 and 67 of 1928 against an ordex 
passed by V . E. Paiel, First Class Magistrate, Kaira,

H/ tTfl!*

The facts are taken as found by the lower appellate^
Court. If the single Judge deciding the question of BABnxrum
law in second appeal feels some hesitation or doubt about sitakam
his decision or is of opinion that the point is of such, vm^ak
importance that more than one Judge should express an Mirza, j.
opinion on it he would, no doubt, grant leave to the 
applicant to appeal to a Bench of two or more 
Judges. The applicant’s right to appeal to 
the Privy Council, should he be otherwise 
entitled to do so, is not affected by the amended 
clause 15. The amended clause is intended to weed 
out certain weak and futile matters from Letters 
Patent Appeals to a Bench of two or more Judges. It 
appears clearly to have been the intention of the legis- 
lature that the amended clause should operate im
mediately on its notification in the Government Gazette 
and that it should have retrospective effect. The amended 
clause, of course, will not apply to those Letters Patent 
Appeals which were admitted prior to the notification 
and are now pending in this Court. If this is to be 
regarded as an anomaly, as Mr. Patwardhan argued it 
would be, it is an anomaly which cannot be helped. A 
similar argument was advanced in Framji Bomanji v. 
Hormasji Barjorji'-^  ̂ but found no favour with the 
Court.

Order accordingly.

1928 
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