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is applied to a specific case. In my opinion, the present 
case does not fall within those limits. It might have 
been different if  Manubai’s husband had been buying 
and selling bullocks as a trade and the widow had 
merely raised money in order to carry on such trade. 
But those are not the facts found by both the lowler 
Courts.

A'p'peai allowed.
J. G. E .

APPELLATE CIVIL,

Before Mr. Justice Patlcnr and Mr. Justice"Baher,

H m A G H A N D  S U G C ’A l - l A M  G A N D H Y  ( o r i g i n a l  , A p p e l i .a n t  v .

G .  L  P .  I t A T L W A Y  C 0 M : P A N Y ,  B O I V I B A Y ,  n o w  a d m i n i s t r r e d  b y  G o v r r n - 

M i'.N i' oiT  I n h i a  a n d  n i'.N CF- t h I'; S i i ’i C K E T A B Y  0 1 '' ' S T A T E  F O R  T 'N D I A  I N  

C O U N C I L  (o K icv T N A i, D i 4FH N D a n t ) i B r s p o n d e n t .-*-'

Civil Procedure Code [Act 7  of 190S), srxlions 70, 80, W , Order,'! IV , X X II ,  
rule lii—S'vii against a Eaihvay Company inslituted in First Glass Sub­
ordinate Judge's Court—Pending suit railway aapiircd by GoDernmcnt—  
Presentation of in District Court— Notice of suit io Secretary of
State necessary—'Suit agaimt a Slate Railway—hidian Railuuiiis Act {IX  of 
1890), sectioir 3, clan.ve (6) nnd sections 77, llO.

The plaintiff filed two auitw ii'i'iiin.sl: llitJ G. I. P. llnihvay in tlio Gourii of a 
First Glass Subordinate Jadg'e. Nolices Wf>re by llio pliiitililT to Mie, rail­
way administration under sections 77 and 140 of tlio Indian Ji:i.ilwii.yB Act, 1890. 
While the suits were pending tlio G. I. P. Efuhvay wa« talcrn over by Govern­
ment on July 1, 1925, and cuntieqiiently, iho Soorotiiry u!' StiUn for iTidia in 
Council had to be joined as a pnrty to tlie .siiitB. Tlie pliiintf; wero, thcireforc, 
returned to the plaintiffs for presentation to the praj)Gr Court .'ind were then 
presented to the District Court. Tlie defendant, the Secroliary of State, liaving 
raised an objection that the institution of the suitB was biu'l as the notice 
required by section 80 of the Civil Procedure Code, l',)08, had not been given.

Held, uplioldiufr the objection, that tlic notice under section 80 of tiie Civil 
Procedure Code, 1908, was necessary in a suit again.st the Secretary of State 
■whatever ba the nature and character of the suit. That the presentation of the 
plaints in the District Court -v,ra8 an institution of the suitB under Hcction ‘26 and 
tlie provisions of Order lY  of the Civil Procedure Code.

Secretary of State v. KalekUan^^ ;̂ Secretary of State for India v. GuJam 
Rasu¥^^; Secretary of State for India in Council v. Uajlucki Dobi'-'''* and 
Bhagehand v. Secretary of S t a t e , followed.

*First Appeal No. 206 of 1926 (with P . A. No. 222 of 1926).
(1912) ST Mad. 113. <») (1897) 25 Cab 239.
(1916) 40 Bom. 392 at p, 396. (1927) 29 Bom. L. R. 1227 : 51 Bom. 725.
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A suit against a State Bail^vay must be brouglit against the Secretary o£ 

State for India in Council under section 79 of the Civil Procedure Code 1908.
Suhlinand Shamlal v. Oudh and Boliilk}ia7ul Rallu-ay,^ '̂* followed.'
A notice given under sections 77 and 140 of the Indian Railways Act, would 

not dispense with the necessity of a notice under section 80 of the Civil Pro­
cedure Code 1908, thougli a notice served under section 80 of the Civil Pro­
cedure Code on the Government within six months, may be considered to be 
a good notice under section 77 to the “  railway administration ” by virtue of 
the extended definition of “ railway administration ” which includes the Govern­
ment under section 3, clause (6) of the Indian Railways Act, 1890.

F irst A ppeal against the decision of R. S. Broom­
field, District Judge at Sholapur.

The facts material for the purposes o f this report are 
sufficiently stated in the judgment of His Lordship 
Mr. Justice Patkar.

G. S. Mulgaonkar, for the appellant.
B. K . Desai, with Messrs. Little & Co.^ for the respon­

dent.
P a t k a r ,  J. :— These appeals arise out o f two suits 

brought against the G. I. P. Railway in the Court of 
the First Class Subordinate Judge at Sholapur on March 
10, 1925, and June 29, 1925, respectively. On July 1, 
1925, the G. I. P. Railway became a State managed 
railway, and in September 1925, the learned First Class 
Subordinate Judge returned the plaints .for presentation 
to the proper Court, on the ground that the Secretary 
of State for India in Council being joined as a party 
to the suits, he had no jurisdiction to try the suits. 
The plaints were presented to the District Court and 
numbered as Suits Nos. 4 and 11 of 1925.

The learned District Judge raised a preliminary issue 
“ whether the suit is bad for want of notice under 
section 80 of the Civil Procedure Code/’ and found on 
the issue in the affirmative and rejected the plaints.

It is urged on behalf of the appellants that section 80 
of the Civil Procedure Code has not been properly

(1928) 48 Bom. 297-
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1928' construed, that the suits were already instituted in 
the First Class Subordinate Judge’s Court, that the 
suits in the District Court were merely continuations of 
those suits and therefore no notice under section 80 of 
the Civil Procedure Code was necessary, and that the 
notice given under section 140 of the Indian Railways 
Act was a sufficient notice. In support of the contention 
that the suit in the District Court was a continuation 
of the previous suit, reliance is placed on Order X X II , 
Rule 10, of the Civil Procedure Code, and the decision 
in Chunni Lai v. Abdul A li Khcwi}''^ I f  the plaints had 
not been returned by the First Class Subordinate Judge 
for presentation to the proper Court and the suits had 
been tried by the First Class Subordinate Judge, it 
could have been said that the suits wiere continued 
against the Secretary of State, who was added as a 
party, under Order X X II , Rule 10. Jurisdiction is now 
given to the Subordinate Judge to try suits against 
State managed railway companies by Bombay Act V I  
of 1926, but in the present case the plaints were returned 
for presentation to the proper Court before Bombay Act 
V I of 1926 came into force. Under section 32 of the 
Bombay Civil Courts Act, X IV  of 1869, the First Class 
Subordinate Judge had no jurisdiction to try a suit in 
which the Government was a party. See Secretary of 
■State V. Narsibhai.^"  ̂ The First Class Subordinate 
Judge was, therefore, justified in returning the plaints 
for presentation to the Disti’ict Court under Order VII, 

' Rule 10. When a plaint is returned f(̂ r presentation 
tO' the proper Court and is in fact |>resented to the 
Court having jurisdiction, it cannot be said that the 
previous suit instituted in a Court having no j urisdiction 
was continued in the Court which had jurisdiction to 
try the suit. Under section 26 of the Civil Procedure

(1901) 23 All. 331 at p. 335. (192n) 25 Bcmi, L. R. 992 at pp. 1002, 
1004.



Code, “ every suit sHall be instituted by the presentation i92s 
of a plaint or in such other manner as may be prescribed.” hibI^ki> 
Under Order IV, Rule 1, “ every suit shall be instituted, Sucĉ Aar 
by presenting a plaint to the Court or such officer as it 
appoints in this behalf,” and under Rule 2 “ the Court compant, 
shall cause the particulars of every suit to be entered 
in a book to be kept for the purpose and called the 
register of civil suits, and such entries shall be numbered 
in every year according to the order in which the 
plaints are admitted.” On presentation of the plaints 
in the District Court, the suits were entered in the 
register of civil suits of the District Court. The 
presentation, therefore, of the plaints in the District 
Court was an institution of th-e suits under section 26 
and the provisions of Order IV  of the Civil Procedure 
Code. Under section 14 of the Indian Limitation Act, 
the time occupied in prosecuting the previous suits shall 
be excluded in computing the period of limitation for the 
fresh suits instituted in the District Court. In Hedlot 
V. Karan^^  ̂ it was held that the combined effect of 
section 57 of the old Civil Procedure Code (correspond­
ing to Order V II, Rule 10) and section 14 of the Indian 
Limitation Act was that when the plaint was returned 
to be presented in a Court of competent jurisdiction, 
the suit was to be considered as instituted on the date of 
such presentation, and the plaintiff should amend the 
'plaint so as to include all intermediate transactions 
between the date of the first presentation and the date 
of the presentation to the competent Court. To the 
same effect are the decisions in the cases of BimcUa 
Prosad Mukerji v. Lai Moni and MoJiidin
Row then v. Nallapemmal Pilla-i}^^

The next question is whether a suit against a State 
railway must be brought against the Secretary of State 
for India in Council. Under section S, clause (6), o f the
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(1911) 15 Gal. L. J. 241. «  (1925) 30 Cal. W. 1 .̂ 90,
<3> (1911) 21 Macl. Ij. J. 3000. .
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1928 Indian Railways Act, railway administration” includes
Hibaciiand the Government, and the Secretary of State being the

 ̂ proprietor of the railway, the suit must be brought
BailwIy against the Secretary of State for India in Council under
(j)MPANy, section 79 of the Civil Procedure Code, and the revenues
B ombay

of the Government of India would be liable to pay the 
damages awarded to the plaintiff and the suit would 
lie against the Secretary of State under section 32, 
clause (2), of the Government of India Act, 1915. See 
The Peninsular and Oriental Steam Navigation C(mi'pany 
V. Secretary of State for I n d i a . W e .  agree with the 
view of Pawcett J. in Suhhnomd Shanilal v. Oudh mid 
Rohilkhand Railway^ '̂' that a suit against a State rail­
way must be brought against the Secretary o f State for 
India in Council.

The suits haviTig been instituted against the Secretary 
of State for India in Council, it would follow that a 
notice under section 80 of the Civil Procedure Code 
would be necessary before the institution of the suits. 
The words of section 80 of the Civil Procedure Code 
countena.nce no distinction based only on the class or 
character of the suit filed against the Secreta.ry of State. 
See Secretary of State v. Kalekhan,^’'̂  Secretary of State 
for India v. Gulam and Secretary of State for
India in Council v. RajlucJci Dehi}''^ In Bhafjolumd v. 
Secretary of S t a t e , their Lordships of the Privy 
Council observe (p. 1242);—

“ The Act, albeit a Procedure Code, miiHii he read in tico.on'livncc wiU\ the, 
natural meaning of its words. Section 80 in exj)re,'!(t, nxpUcAt arid mandatory, 
and it admits oj no implications or excefiiom . A Hiiit in wliicli inter alia an 
iuiunction ia prayed is still ‘ a suit ’ -within the worda of tlie Bection, ai'id to 
read any qualification into it is an encroaohmcnt on the function of legiilation. 
Considering how long these and similar words ]iave been read tJiroughout uioat 
of the Courts in India in theii literal sentse, it ia reasonable to suppose that 
the section has not been found to work injuBtice, but, if this is not so, it is a 
matter to he rectified by an amending Act. Their Lordships think that thia

«  (1861) 5 Bom. H. 0. (App. A.) 1 at 
pp. 12,13.

(1923) 48 Bom. 297.
(1912) 37 Mad, 113,

(1916) 40 Bora. 392 at p. 396. 
(1897) -25 Gal. 239 at p. 242- 

<«> (1927) 29 Bom. L. R. 1227; 
51 Bom. 725.
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reasoning is xight. To argue, as the appellants did, that the plaintiffs had a 1928
right urgently calling for a remedy, while section 80 is mere procedure, is “
Sallacious, for section 80 imposes a statutory and unqualified obligation u-pori 
the Court."

It is, therefore, clear that notice under section 80 of 
the Civil Procedure Code is necessary. This view is
consistent with the decision in Madhavrav Anandrm  v. _
The Collector of Kolaba^^  ̂ and Maharana Shri j.
Fatesingji Jasvatsingji v. The A mod Municipality}'^^ 
trhere was nothing to prevent the plaintiffs from giving 
notice under section 80 before presenting the plaints in 
the District Court, and under section 15, clause (2), of 
the Indian Limitation Act, they could have done so 
without any difficulty with regard to limitation.

It is urged, however, that the notice given under 
sections 77 and 140 of the Indian Railways Act is quite 
sufficient and that notice under section 80 is unnecessary 
and can be dispensed with. Under section 77 o f the 
India,n Railways A c t ;—

“ A person shall not be entitled to a refund of.' an overcharge in respect of 
animals or goods carried by railway or to compensa.tion for the. loss, destruction 
or deterioration of animals or goods delivered to be so ca,rried, unlesg his claim 
to tlie refund or compensation has been preferred in writing by him or on bis 
belialf to the railwii-y administration within six months from the dafce of tlie 
delivery of the animals or gooda fo,r carriage by .railway.”

Under section 3, clause (6), “ railway administration ” 
in the case of a, railway adniinistered by the G-overn- 
ment means the Manager o f the railway and includes 
the Government, and under section 140 of the Act, a. 
notice required to be served on a railway administration 
may be served, in the case of a railway administered 
by the Government, on the Manager o f the railway. It 
would, therefore, follow that a notice of claim to recover 
refund or compensation specified in section 77 may be 
served by virtue of section S, clause (6), on Government 
within six months as required by section 77, and under 
section 140 may be served on the Manager of a railway 
administered by Government. The notice so served on

(1890) p. J.156. ® (1896) p. j .  129.
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1028 the Manager of the railway administered by Government 
would not dispense with the necessity of a notice neces­
sary under section 80 of the (,'ivil Procedure Code, 
though notice given to G-overnnient within six months 
may be a, good notice, as railway administration includes 
Government under section 3, clause (6). Notice under 
section 14-0 is an alternative procedure by which a notice 
may be served on the railway administra-tion by serving 
it on the Manager o f a railway administered by Govern­
ment. In The Secretary of State for India, in Council 
V. Dip Chand Poddar̂ ^̂  notices were served on the 
Traffic Superintendent and the District Collector under 
section 80 of the Civil Procedure Code before the 
institution of the suit. The notice that was given to 
the Government was not served on the Collector within 
six months from the date of the delivery of tlie goods, 
and the notice which was served witliin six montlis was 
a notice not to the Manfiger but to the Traffic Superin­
tendent. It was held that as the notice served on the 
■Government was not served witliin six months and that 
as the notice served within six months wa,s not a notice 
'to the Manager but to the Traffic Superintendent 
who was not the Manager’s a.gent, the notice was 
not a proper notice to the railway administration within 
the meaning ofi section 77 of the Indian Rail.ways Act. 
In Radha Shyam Basak v. Seereto/ry of State fo 7' IndiaP  ̂
notice was served upon the Government through the 
Collector within six months, and it was held sufficient 
to meet the requirements of section 77 of the Indian 
Railways Act, Chatterjee J. observes on page 22 ;—-

“ I  think section 140 lias not the effect of cutting ilowri the coimotation oi‘ 
the words Bailway Administration as contained in section 3 (0). It only 
pro-vides for the convenience of the party aggx-ieved that if ho wants to serve 
the notice on the Manager of the State Eailway or the Agent of tlie Eailwasr 
Company he must do so in. one of the ways mentioned there. If tlie party 
chooses to give notice to the OoYemment or the Nati v̂e State or tlie Bailway

(1896) 24 OaL 306. (191G1 44 Gal. 1 fi.
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192SCompany there is nothing in the Act to prevent his doing so; the latter alter­
native may enhance his trouble, but it cannot take away his rights.”

Notice served under section 80 of the Civil Procedure 
Code on the Collector within six months, may be con- q i p
sidered to be a good notice under section 77 to the 
railway administration by virtue of the extended Bombay'
definition of railway administration including the Fatk̂ , j.
Government under section 3, clause (6). The notice, 
however, to be served under section 140 of the Indian 
Railways Act on the Manager o f a railway administered 
by the Government is a notice required or authorised 
by the Indian Railways Act to be served on a railway 
administration and would not be a substitute for a notice 
necessary to be given before institution of a suit against 
the Secretary of State under section 80 of the Civil 
Procedure Code.

Besides, notice is necessary under section 77 of the 
Indian Railways Act, in respect of a claim to the refund 
or compensation specified in section 77, and is not 
necessary in respect of other claims against the Railway 
Company. But a notice under section 80 is necessary 
in a suit against the Secretary of State whatever may 
be the nature and character of the suit. No doubt, the 
object of giving the notice under sections 77 and 140 
is to give an opportunity to the railway administration 
to make amends and settle the claim. Similarly, the 
object of the notice required by section 80 o f the Civil 
Procedure Code is to give the Secretary of State an 
opportunity of considering the legal position and to 
make amends or settle the claim if  so advised without 
litigfXtion. See Secretary of State for India in Council 
V . Perumal and Secretary of State for India v.
Gulam R a s u l It appears unnecessary that the 
plaintiff should give two notices, one to the railway 
administration in certain cases and the other to the

<« (1900) 24 Mad. 279.
L Ja 3— 7

(1916) iO Bom. 392 at p, 396.
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1928 Secretary of State under section 80 of the Civil Procedure 
Code for securing the same object. But it is a 
'matter for the Legislature to consider whether, in the 
case of a suit against a railway belonging to the State, 
it is necessary to give notice under section 80 of. the 
Civil Procedure Code when notice of claim is given 
under sections 77 and 140 of the Indian Railways Act. 
We have, however, to give effect to the wide language of 
section 80 which does not admit of any exception.

We think, therefore, that the plaints were rightly 
re j ected in both the cases, n,nd these appeals must be 
dismissed with costs.

B a k e r , J. :— These two appeals involve the same point. 
They arise out of two suits brought by two plaintiffs 
against the Great Indian Peninsula Railway, in one case 
to recover an alleged over-charge and in the other case 
to recover damages for short delivery. The suits were 
originally filed in the Court of the First Class Subor­
dinate Judge. While they were pending, the G. I. P. 
Railway was taken over by Government on July 1, 1925, 
and consequently, the Secretary of State for India in 
Council had to be added as a party. As suits against 
the Secretary of State have, under the Bombay Civil
Courts Act, to be brought in the District Court, the 
plaints were returned to the plaintiffs for presentation 
to the proper Court and were then presented to the 
District Court of Sholapur. The defendant, the 
Secretary of State, took an objection that the notice 
necessary under section 80 of the Civil Procedure Code 
had not been given, and both the suits were dismissed for 
want of this notice. The plaintifl’s appeal.

It is contended that the notice as necessary under 
section 77 of the Indian Railways Act having been given 
and the suit having been already instituted against the 
Railway Company the addition of the Secretary o f State
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does not necessitate a new suit. Reference is made to 
Order X X II , rule 10, o f the Civil Procedure Code, and H i r a c h a n d  

it is contended that the defendant cannot take advant­
age of his own act. The present suits were merely 
continuations of the suits before the Subordinate Court 
and were properly instituted and that defendant cannot 
take advantage o f the change in his position. It is also 
contended in one of the suits that the Government were 
held to be the owners of the G-. I. P. Railway as shown 
by the case of Secretary of State v. Great Indian Penin­
sula R y. and the taking over of the Railway by
Government in July 1925 did not make any difference to 
the position. As to this, it has been held by this Court 
in Sukhnand Shamlal v. Oudh and Rohilhhand 
Railway^^^ that a suit against a State railway, as the 
G. I. P. Railway now is, must be brought against the 
Secretary of State for India in Council, and under the 
Bombay Civil Courts Act as it stood at the date of the 
suit a suit against the Secretary of State must be brought 
in the District Court, though this section has sub­
sequently been altered by Bombay Act V I of 1926 with 
respect to suits against the Railways, There can, there­
fore, be no doubt that it was necessary to bring the suit 

against the Secretary of State in the District Court.
The question is whether this is a continuation of the 

previous suit. I  do not think it is. The plaints were 
returned for presentation to the proper tribunal and the 
suits ceased to be on the file of the Subordinate 
Court and were placed under different numbers on 
the file of the District Court. It has been held 
by the Calcutta High Court that in such a case 
the suit is to be considered as instituted on the date of 
the presentation. In Bimala Prosad M ukerji v. Lai 
Moni Devî '̂* owing to a change in Court fees the Court in

(1924) 27 Bom. L. E. 610, ®  (1933) 48 Bom. 297.
®  (1925) 30 Oal. W. N. 90.

L J a 3 — la
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1928 which the suit was oi’iginall}^ brouglit ceased to have 
jurisdiction and the })laint was returned and the plaintif!
accordingly instituted tlie suit in a.notI)er Court and it 
was regarded as a, new suit and not a- continuation of 
the old suit. Compare also Hedlot v. Karan.^’̂^

Once it is found that the suit was instituted on the 
date on which tlie plaint was presented in tlie District 
Court the provisions of section 80 of the Civil Procedure 
Code will a-pply. Those provisions are imperative and 
a. notice uiuler section 80 cJinnot he dispensed with. 
Compare BluMfchand v. Secretary of S t a t e In the 
case quoted by the learned pleader for the appellant in 
Radha Shyam, Bas'ak v. SecreMry of State for Indiâ ''̂  
there was a suit against tlie Secretary of State as owner 
of the Eastern Bengal State Hallway and. it was held 
that the notice served upon. Government was sufficient tô  
satisfy the requirements of section 77 of the Indian 
Railways Act. But the present ciase is the converse of 
that and it does not follow that a .notice served upon the 
Railway Company under section 77 of t,he Indian 
Railways Act, which refers to claims a/nd not to suits, 
could be held to be sufficient to satisfy the imperative 
provisions of section 80 of the Civil Procedure Code. 
Moreover, that case was not one in which the plaint had 
been instituted in two different Courts, ai.id a-s has 
already been pointed out the notice given under section 77 
in the suit in the Subordinate ('ourt cannot operate as 
a notice under section 80 o f the Civil Procedure Code in 
the District Court.

In these circumstances I am, of opinion that the view 
of the lower Court that the suit is bad for want of notice 
to the Secretary of State is correct. This may appear 
somewhat hard upon the plaintiff as his suit as originally 
filed against the Railway Company in the Subordinate

(1911) 15 Oal. L. J. 241. (2) (1927) 29 Bom. L. R. 1227; 51 Bom. 725.
(1916) id Cal. Ifi.
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Court was properly framed and under the amendment 
of the Civil Courts Act by Act V I of 1926 such a suit 
would now lie. We are, however, bound to apply the 
law as it stood in 1925 when the suits were filed. There 
was no difficult)?- in the way of the plaintiff in serving 
the notice under section 80 of the Civil Procedure Code 
on the Secretary of State as section 15 of the Indian 
Limitation Act would obviate any difficulty as regards 
limitation, and in view o f the circumstances in whicli. 
the Subordinate Court ceased to exercise jurisdiction 
the plaintiff would also be entitled to the benefit of 
section 14 of the Indian Limitation Act. I  am, therefore, 
o f opinion that the view of the District Court that both 
these suits must be dismissed is correct and that the 
appeals should be dismissed with costs.

Decree confirmed.
J. G. E .

D ISCIPLIN ARY JURISDICTION.

Before Mr. Justice Fawcett and Mr. Justice Mirsa.

'THE G O VE E N M E N T  P L E A D E R , H IG H  COUET, BO M B A Y, Appmcawt v . 
.DATTATEAYA N A liA Y A N  D E S H P A N D E , V.^kil, H igh  C ourt, Bombay, 
Opponent.*

Disci2)linaTy jurisdiction— Higli Goiiri— Insolvency of fUader— Stispension of 
Sanad— “ Reasonable cfiiisc ''— Amendetl Letters Patent, I8G5, Clause 10—  
Bombay Pleaders Act {Bom. X V II of 1920), seation 25—-Permission to practice 
by insolvent pleader— Burden of proof.

Under section 25 of the Bombay Pleaders Act and Clause 10 of the Amended 
■Letters Pa,tent, 1865, the High Court in its disciplinary inrisdiction has fvill 
power to suspend the sanad of a pleadei-, who has been adjudicated an 
insolvent, until ho obtains a diflcharge, if, in the circiTmatanceR of the case, 
it considers that tlie insolvency coupled with the surrounding circumstances 
.‘jupplies a “ reasonaljle caiiae ”  for such a suspension.

Under certain conditions a pleader who is adjudicate(3 an insolvent may 
be able to satisfy the Court that he should be permitted to continue liis pro­
fessional practice. In such cases the burden of proof is upon the pleader to 
.show Jliat this cm  be done with safety.

SUOCAIi.lM
V.

a. I, p.
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COMFANY,
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Baler, J.

1928

April 4

^Civil Application No. 184 of 1928.


