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Bill of lading—Shipowners' liability for damage to goods through
unseaworthiness of vessel—Validity of condition requiring notice of damage
in particular time.

Where the loss complained of by a charterer is due to unseaworthiness, then
the shipowners are not entitled to claim the benefit of any of the special clauses
in the charterparty or the bill of lading, and any conditions as to notifying
the damage or stipulating that notice of damage should be given within 3
particular time or of a similar nature, cannot defeat the right of action, unless
there is in the bill of lading or charterparty an expregs clauge as to
unseaworthiness.

Where goods are shipped on board a ship there is an implied condition of
seaworthiness which forms the basis of the contract, and where there is a
breach of that condition and loss arises on that breach the shipowners cannot
rely upon the special conditions of the contract. Where, however, the charter-
party or the bill of lading contains an express condition as to unseaworthiness,
this express condition will be taken to override the implied condition.

SuiT to recover damages.

On August 11, 1922, one Fioriula De Luca caused
about 280 tons of potatoes to be shipped at Naples for
‘Bombay on board the defendant’s ship “ The City of
Calcutta.” The master of the ship received the same
to be carried to Bombay upon the terms stated in the
bill of lading which he signed. In or about the end
of August 1922 the bill of lading was endorsed to the
plaintiff. The goods arrived in Bombay on or about
August 28, 1922, when it was found that nearly
80 per cent. of the goods were totally damaged and
unfit for any use.

The plaintiff filed the present suit to recover
Rs. 66,360 as damages from the defendants alleging that
the damage was due to the fact that the said ship was
not fit to carry such cargo and the defendants failed to
take proper and reasonable care of the goods. The
defendants contended that the suit was bad for want of

*0. C. J. Suit No. 8550 of 1923.
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1927 notice in writing as provided in clause 14 of the bill of
Bumor  lading. Clause 14 inter alic provided that * the ship-
Eoiomeax crreowners and their agents shall not be responsible for any
Luss, Ino. damage where notice in writing of the claim is not given
before removal of the goods.”  They also denied that the
ship was not fit to carry the cargo in question, and that
they failed to take proper and reasonable care of the

goods.

Engineer, for the plaintiff.
Daphtary, for the defendants.

RaneNEKAR, J. :—The plaintift is an endorsee of a bill
of lading dated August 1922, and has filed this suit for
damages against the defendants who are the owners of
the steamer on which the goods comprised in the said bill
of lading were shipped. The plaintiff’s case is that the
damage was due to the fact that the ship was not fit to
carry the particular cargo in question, and the defendants
failed to take proper care of the said goods. By an
order made by the learned Chamber Judge two preli-
minary issues have been set down for trial. The issues
are as follows :—

(1) Whether notice in writing of his claim subject
to this suit is given to the defendants or their agents
by the plaintiff referred to in paragraph 6 of the plaint
as required by clause 14 of the bill of lading ?

(2) If the issue (1) is answered in the negative,
whether the plaintiff is entitled to maintain the suit?

The plaintiff contends that notice of his claim in writ-
ing has been given and that is denied by the defendants.
[ His Lordship examined the evidence led on issue No. 1;
and was of opinion that the plaintiff had failed to prove
that he had given a notice in writing of the loss to the
defendant. The issue was therefore found in the
negative. ]
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The second issue is whether if no notice was given as 1927
required by the bill of lading, the suit is maintainable. Bomson
If clause 14 of the bill of lading applies, the answer of g " ciny
course would be in the negative. But the auhtorities Lmws. Lap.
show that where the loss complained of by a charterer
is due to unseaworthiness, then the shipowners are not
entitled to claim the benefit of any of the special clauses
in the charterparty or the bill of lading, and any condi-
tions as to notifying the damage or stipulating that notice
of damage should be given within a particular time or of
a similar nature, cannot defeat the right of action,
unless there is in the bill of lading or charterparty an
express clause as to unseaworthiness. Where goods are
shipped on board a ship there is an implied condition of
seaworthiness which forms the basis of the contract, and
where there is a breach of that condition and loss arises
on that breach the shipowners cannot rely upon the

" special conditions of the contract. But of course where
the charterparty or the bill of lading contains express
condition as to unseaworthiness, this express condition
will be taken to override the implied condition. This

seems to me to be the principle deducible from the
authorities.

In A#lantic Shipping and Trading Co. v. Louis
Dreyfus & Co." a ship was chartered for a voyage from
Rasario to Hull with a full cargo of linseed. The charter-
party provided for the reference of all disputes under
a contract to the final arbitrament of two arbitrators,
one to be appointed by each of the parties, with power
to appoint an umpire, and clause 39, which referred to
this, further provided “ any claim must be made in writ-
ing and claimants’ arbitrator appointed within three
months of final discharge and where this provision is not
complied with the claim shall be deemed to be waived and

W [1922] 2 A. C, 250.
LJal—=2
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1927 ahsolutely barred.” In an action against the shipowners

BURTOR in respect of damage alleged to have been occasioned to
Brosmiy Crred part of the cargo during the voyage by reason of the
Lnws, LaD. 1 nseaworthiness of the ship at the commencement of the
voyage, the shipowners pleaded that the charterers had
failed to act in accordance with clause 39, and that there-
fore the action was not maintainable. It was held by
the House of Lords that inasmuch as the claim in the
action was founded upon a breach of the implied condi-
tion of seaworthiness, there heing in the charterparty no
express provision relating to unseaworthiness, the ship-
owners were not entitled to the benefit of the term in the
clause restricting the time within which the action counld
be brought. and that consequently the claim was not
harred by the arbitration clause. The correct position is
put by Lord Summner (p. 260):—

“ By the charter the shipowner wnderfakes to load and carry the carge and
to deliver it at the destination for a freight payable (exeopt as to advances) on
right and true delivery. The undertaking is, of course, subject fto nwmerous
exceptions of a msual character. Unseaworthiness itsell is nowhere mentioned,
nor is liability for the comsequences of it excepted under any other term. The
fact that the words in clanse 30 which ave relied on—namely, © any elaim must
be made in writing and claimants’ arbitrator appointe
are in quite general terms, docs not wvail, for such mere generality las long
been held, in conneetion with specific excepted perils, noti to be inconsistent with
liability for the particular clanse of loss—namely, unseaworthiness.

The shipowners’ general liability in respect of dumage due to the ship's
unseaworthiness, accordingly, remains where the Inw places i Underlying the
whole contract of affreightment theve is wn Dinplied condition upon 1he operation
of the wusual exceplidus from liability—nuwmely, that the shipowners ghall have
provided a seaworthy ship, IF they have, the cxeeplions upply and relieve thems
if they have not, and damage results in cousequence of the wnseaworthiness, the
exceptions are construed as not being applicable for the shipowners® protection in
such a case.

This principle of conskruction has not been confined to excepted canses of loss;
it has been extended to provigions which linit the amount to be paid in satis-
faction of the loss, for these equally, though in another way, limit pro tanio
the shipowners’ liability. There is no differencs in principle bebween words
which save them from having to puy ab ull and words which gave them from
puying as much ag they would otherwise huve had to pay. Tn Tattersall v.
National Steamship Company® the words * under no ciremmstances shall they be
held liable for more than 5. for each of the animals > were held inapplicable to

W (1884) 12 Q. B. D. 297.
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protect the shipowners trom liability for the full value of animals lost by the 1927
ship’s unseaworthiness, in spite of the apparently nnrestricted generality of the BURIoR

words © under no circumstances,’ and in spite of the fact that they recognised :
liability up to 51. a head, and did not purport to exclude it altogether. That such Briprmany Ciry
words do not avail, where loss is due to unseaworthiness, was virtually recognised Linms, L.
in Bazter's Leather Company v. Royal Mail Steam DPacket Company'® and

leld in Wiener v. Wilsons and Furness-Leyland Line®. Builhache J. expressly

so held in Bank of Australasia v. Clan Line Steamers, Limited,® and the Court

of Appeal in reversing his decision recognised that it would have been correct

but for a cirenmstance which he had overlooked—namely, thal unseaworthiness

was the subject of an express provision and therefore the underlying or implied

provision with regard to it was ousted.

My Lords, in principle I think that clause 39, in so far as the parties, as it
was said, provided their own stafute of limitations, is unavailable to the ship-
owners as an answer to a claim for damage caused by unseaworthiness. It does
nnt make any difference that the time allowed is considerable or the formality to
be complied with not unreasonable, or that the clanse, being a mubual clause,
might apply to protect the charterer in certain events, for example, against »
claim for demurrage. The effect is pot that the clause is deleted from the
churter altogether. The shipowners gain no advantage against the charterer
from their neglect to make the ship seaworthy; they merely cannot pray the
clause in aid in that case. Nor are the words in question inapplicable because
they occur in o mutual arbitration clause and are partly procedural. Even if
they are read as meaning ‘I will be liable for three rmonths and no longer and
then only in an arbitration '—they still remain words, which except out of the
shipowners’ general liability certain losses—mnamely, losses the assertion of which
is belated.”

In Tattersall v. National Steamship Company™ some
cattle had been shipped on board the defendants’ ship for
carriage from London to New York under a bill of lading
which contained a clause limiting liability to 5l. a head.
It was argued that the plaintiff could not recover the
damage at a greater rate than 5l. a head by reason of
the express stipulation in the bill of lading. It was
held that there being no express contract as to unsea-
worthiness, the implied contract applied. After pointing
out that in such a contract there is, in the absence of any
stipulation to the contrary, an implied engagement on
the part of the person so undertaking to carry that the

ship is reasonably fit for the purposes of such carriage,
Day J. said (p. 301) :—

I have considered the terms of the bill of lading, and, as I construe it, its
stipulations which have been relied upon all relate to the carriage of the goods

W [1908] 2 K. B. 626 at p. 682. @ [1916] 1 K. B. 89 at p. 40,
@ (1910 15 Com. Cas. 294, @ (1884) 12 Q. B. D. 297.
LJa 1—2q
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1927

Bursor

on the voyage, and do not in any way affect the liability for not providing a ship
fit for their reception. If the goods had been damaged by any peril in the cowrse
of the voyage, which might be incurred in a ship originally fit for the purpose
EDLERM;\N Cyry o the carriage of the goods, the case would have been wholly different, but here
Lings, Iiop. the goods were not damaged by any such peril, or by any peril which, in my
opinion, was contemplated by the parties in framing the hill of lading. They
were damaged simply because the defendants’ servants neglected their preliminary
duty of seeing that the ship was in a proper condition to receive them, and
received them into a ship that was not fit to receive them.”

In Bank of Australasia v. Clan Line Steamers, Limi-
ted, ™ Tattersall’s case®™ as well as Morris and Morris
v. The Oceanic Steamship Company (Limited),"™ weve
considered by the learned Judges. In that case clause 12
of the bill of lading ran as follows.—

“CNo clnim fhat may arise in respeet of goods shipped by this steamer will be
recoverable unless made at the port of delivery within scven days from the date
of sheamer’s arrvival there.”

Clause 14 ran thus:—

“The shipowners shall be respousible for loss or damage arising from any
unfit state of the vessel to receive the goods, or any mmseaworthiness of the
vessel when she suils on the voyage. But any latent defect in hull, machinery,
equipment or fittings  shall not be considered unfitness or unseaworthiness
provided the sane do not result from want of due diligence of the shipowner or
of the ship’s husband or manager.’

Bailhache J. having found that the ship was unsea-
worthy and that damage was caused by unseaworthiness,
held that clause 12 had no operation where the damage-
was caused by unseaworthiness. Said the learned Judge

(p. 42) :—

“ The law, as T understand it, g that when goods are damaged by unseaworthi-
ness, unless there is an exception of nnsewworthiness in the charterparty or the
bill of lading, the shipowner will be lisble; the ordinnry exceptions and the
ordinary conditions and other clauses in the bill of lading do not apply for the
reason that it is assumed that the contract between the shipowner and the
shipper of the goods or the charterer, as the cuse may be, is a conlract
proceeding on the basis that the chiarterer says to the shipowner *if you will
supply me with a seaworthy ship T will contract with you on the terms of your
bill of lading ’; and the bill of luding contract is dependent upon the provision
by the shipowner of a seaworthy ship.”

He, therefore, gave judgment for the plaintiff. In
appeal all the learned Lord Justices accepted the prin-
ciple, but as pointed out by Lord Sumner in Atlantic

@ [1916] 1 K. B. 39 ab p. 40, @ (1884) 12 Q. B. D. 207.
@ (1900) 16 T. L. R. 533.
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Shipping & Trading Co., v. Lowis Dreyfus & Co.* 197
they held that the special clause 12 did apply as the bill Bunson
of lading in fact was subject to the express conditionBuemas Cry

. . . . Lixrg, Lab.
making the shipowner liable for damage resulting from

unseaworthiness. This was clause 14 which curiously
enough was not noticed at the trial of the action. The
principle in Zattersall’s case™ was approved of and
Morris case™ which was supposed to be in conflict was
explained. The observations of Pickford, L. J., are
important. Said the learned Lord Justice (p. 51) :—

" To my mind what you have to do in every one of these cases is to look at
what the contract before you means, what the bill of lading upon which the
action is brought means. There i{s nothing in law to prevent a shipowner from
putting an exception into his bill of lading which will relieve him from all the
consequences of unseaworthiness wherever and whenever it exists. The only
question in each case is whether he has done it or not; you have to look at the
particular document before you, and the cases which have been decided are
only of assistance so far as they lay down principles, if they do lay down prin-
ciples, which ought to be applied to the construction’ of the document. Now
the two cases which are always cited on the one side and on the other in these
matters are the cases of Tattersall v. National Steamship Company® and
Morris and Morris v, The Oceanic Steam Navigation Company (Limited)®.
They do not, either of them, seem to me to help very much in the construction
af this docwmnent. I agree that really what the decision in Tattersall v. National
Steamship Co.® cowmes to is this: thut upon that contract, which the Court had
belore it in that case, the exceptions in the bill of lading only applied to the
contract ol carriage, to the carriage of goods, and therefore they did not affect
the obligation to provide a seaworthy ship, which was different from and
antecedent to the obligations of the contract of carriage. The case of Morris v.
Oceanic Steamship Co.®™ certainly presents difficulties when you take the facts of
the contract with the construction which the learned judge seemed to put upon
them, There were no express words there which imposed liability for unses-
worthiness, und all that there was in the bill of lading or the chaiter (I fargeé
which it was) which related to unseaworthiness was an exception from liability
in respect of unseaworthiness provided due care had been taken to avoid it. That
was an exception and nothing more, and when it was shown that due care had not
been taken, and therefore the condition wpon which the exception rested was
not fulfilled, I should have thought that the result was what was expressed in
the words of Fletcher Moulton, L. J. in the case of James Nelson o Sons,
Limited v. Nelson (Liverpool), Limited (No. 2)*: * The jury have found '—in
the case of Morris v. Oceanic Steamship Co.®™) it was not o jury, but a Judge—
‘ that in this case all reasonable means to that end had not been taken. The

W [1992] 2 A. C. 250. @ (1900) 16 T. T.. R. 538,
@ (1884) 12 Q. B. D. 297. w [1907] 1 K. B. 769 at p. 781
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exception therefore disappears, and the obligation of initial scaworthiness
remains.” And aguin : * Here the jury bave found that the coudition was not in
fact satished, wnd the case is therefore reduced to one which is subject to the

ELLERMAN Crryordinary obligation to supply u seaworthy ship.” I should certainly have thonght

Lines, Lav.

that that wus the true view to take of the position of things in Morris v. Oceanic
Stewmship Co. M. DBub it scetus to e quite clear that the learned judge who
decided it did not take that view. e took the view that thore was in that
contract un express provision that the shipowners should exercise due diligence to
avold unseaworthiness. 1 cannot see anything of the kind. There was a provi-
sion that they shontd nol eseape liability for unseaworthiness unless they exercised
due diligener, but 1 cannot see that that made o contract that they should exercise
due diligenee, hey might noi do soo Mhen they would remain liable.  How-
ever, the learned judge o construed ik, aud so construing it he came to the
conclision 1hat the exception, which was one of value in that case, applied to
that cxpress confract which he thonght to exist in the bill of lading. That was
the explaration of it given by Humitton J. in the case which has already been
referred to of Wiener v. Wilsons and Furness-Leyland  Line.® 7

With regard to the clause in Morris’ case,”” which was
similar to the clause in the bill of lading in the present

suit, Buckley J. made the following observations

(p. 46) :—

“ Tt las been supposed thal ilorris vo Oceanic Sleamship Cot coulaing  some-
thing whicl is in confliet with Tatlersall’s Case™ In Morris v. Queanic Stewin-
ship Co.® fhe relevant eliuse was @ ° The earvier ghall not be liuble for lows or
dumnage oceasioned by any latent dofect in bull, mackinery or appuckennnees or
nuseaworthiness of the ghip, even existing wi tbne of shipment or sailing on the
voyage, provided the owmners have exercised due diligenee to muke the vessel
seaworthy.” So there was there an express contract as to unscaworlbiness in
an event—yprovided they had exercised due diligence. They had not excreised
due diligence. There was, thercfore, o conlrnct as to unseaworthiness in an ovent
which. had not happened. It may be suid that under those circumstances there
wis no contract as to anseaworthiness. 10 the cuse be regarded from thal poing
of view, then it was the same as Tallersall’s Case,™ in swhich Hiere wius no
contract as to wngeaworthiness, In Morris v, Oceanic Steamship (o0 Mathew
J. held that the clause of limitation of liability did apply; but of course if
the case be regarded from that point of view, then, as Hamillon J. pointed
out in Wiener v. Wilsons Line,™ 1he lwo cases wre in confliet, here is
no question about that. Bub {o my mind that is not the deciyion. 1 do nolb
see any conflict, for the reusons I am about to state. Tt will be ranembered
that the provision wag that the carrier should not be linble for unsenworthiness
in an event. There was no obligation that he should exercise due diligence
to make the vessel seaworthy; there wuag ouly w provision that, if he did
not do that act, then u consequence should ensue, but there was no contractual
liability to make the vessel seaworthy. If he used due diligence, lie was

w (1900) 16 T L. R, 533. ® (1910) 15 Cown. Cas. 204
® (1884) 12 Q. B. D. 907,
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relieved from liability for unseaworthiness. There was no obligation on his 1927
part to use due diligence. If he did not use it, the clause did not apply, and —

he was left to other comsequences.' BUI:JOR
2

It is argued by Mr. Daphtary that clause 1 explesslyE‘fIB“i‘S‘A‘Lf;“
excepted unseaworthiness, but on the authorities, to
which I have referred, it is clear that the clause must be
construed as a whole, and construed in that way, the
clause means, in my opinion, that it was an exception
from liability in respect of unseaworthiness provided
the shipowners exercised due diligence to make the ship
seaworthy. Therefore, before the defendants can get
over their liability consequent upon the damage to the
goods by reason of unseaworthiness, they will have to
prove as required by the clause that they have used due
diligence to avoid unseaworthiness. That is a question of
fact. If they do, then all the other clauses in the bill
of lading would apply and of course the plaintifi’s claim
would disappear ¢n fofo, because then there would he
an express condition as to unseaworthiness. But if they
do not, then in the words of Fletcher Moulton. 1. J.,
cited with approval by Pickford, L. J., in Bank of
Australasia v. Clan Line Steamers, Limited,'” (p. 52),
the exception disappears and the obligation of initial
unseaworthiness remains. Then the special condition
in clause 14 cannot, in my opinion, apply and the
defendants cannot claim the benefit thereof. The
plaintiff's claim in this case is founded wupon the
allegation that the damage to goods was due to the
fact that the ship was not fit to carry such cargo
and the defendants failed to exercise due diligence
to make the ship seaworthy. Therefore, in my opinion,
on the issue as framed and in the absence of further
evidence, it is difficult to see how it can be contended that
the suit is not maintainable. As the issue stands, I have
no alternative left, but to find it in the affirmative on the

W [1916] 1 K. B. 59.
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1927 authorities to which I have referred. But in doing so
Bumor L must make it clear that I find the issue in the affirmative
Brremeay CreyORY OD the record before me, and on the construction of

Lixes, Lav. clause 1 in the bill of lading; I express no opinion as to
the proviso to that clause.

Mr. Daphtary argues that as the plaintiff is an endorsee
of the bill of lading, he cannot rely on clause 1 and the
proviso to it. In DBank of Ausiralasia v. Clan Line
Steamers, Limited,” the action was brought by an
endorsee of a bill of lading and the principles as to the
liability of a shipowner which [ have summarised above
were also laid down in that case. The point was not
seriously pressed and there is nothing in it.

Attorneys for plaintiff : Messrs. Payne & Co.
Attorneys for defendants: Messrs. Crawjford, Bayley
& Co.

Findings accordingly.
J. 8. K.
710167 1 KL B39,
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Before Mr. Justice Rangnekar.
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1997 Solicitors’ common law Hen—Lien does a0l atiuch to immovable properky—Is
October T particular lien and dves not ewxtend to solicitors’ general costs for all business

st

done by them for client—Does not preveil agaipst mortgagee who lends money

to pay off prior incumbrances.

In Bombay, solicitors have a common law lien for their costs over property
recovered or preserved or the procceds of any judgments obtaincd for the client
by their exertions. But this lien is o particular lien, and is not available for
the general costs for all business done by them for the clients, but only cxtends
to the costs of the suit in which the property has been acquired or preserved
by their exertions,

Tyabji Dayabhai & Co. v. Jetha Devji & Co.,* followed.

This lien does not uabtach bo immovable property but, with this exception,
it applies to property of every description including costs ordered to be paid
to the client.

*O. C. J. Buit No. 830 of 1920.
@ (1927) 51 Bom. 855.



