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For these reasons tlieix Lordsliips agree witli tlie conchisioii 
arrived at by the High Court and would iminbly advise 
His iyiajesty that this appeal should be dismissed with costs. 
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[On Appeal from the High Court of Judicature at Bombay]

Hindu laio— l\iriUmi-—~RcnvMciaiion by 'plaintiffs falhrr— EJfi'cf. of nmunciaiion----
Absence of sevRrcmm of joint status.

Afather aucl his two sous formed :i joiiit Hiuclu fa-mily. Tlin yoiiji '̂or sou, .P, wiih 
idle and of v/eak intellect; he lived Repuriitely, iho father tiaviiig iiilul.tdd t(> him 
certain property for his manvtenanco. hi 1907, ,'i.fttu- ‘ilu'fjiiiier'.s tleai.h, tl»e oldor 
brother, M, took possc.SHion of the rchit uf the property uiitltir a will iimdo by his 
father, and P executed a document by which ho acikuowtcil̂ tfed f/lia.t the {iropcrty 
(which really waa ancestra.1), was self-acquired, that .P and liin heir had .no interest 
in it, and that M was fall owner of the whole cxoopt portions given to I? by his 
father and by M. In 1917 a sou of .P .sued for partitiu,n. .P wa-.s a defonchmt hut 
died before the trial.

Ifeld, that the doouniout of 1907 did not ojieratc a« a tmvomtiiu’i of ih(> joint atatiiH, 
nor as a division of the joint property ; it waH not liind ing upon l ' ’.s i-;oiik, 11,ud oven, 
if it was binding iipon P himself, his renunciation ejinretl not to tho iKmefit of 
M’s branch but to that of all the aurvivin,g ()oparee.nt'.rfs.

Decree of the High Court alfirmed.

A p p e a l  ( N o . 117 of 1925) from a decree of the. Higji Court 
(October 4, 1922) varying a decree of t3u‘. 8ubordi,nat.c; kludge 
of Thana (December 21, 1920).

.The suit was instituted by the first :respom l(M.d- for piirtitioii 
of the property of a joint Hindu family of whicJi liti clai,!ned, 
to be a member.

The facts appear from the judgment of the Judicial, 
Committee.

Upon the issues framed both Courts in .India fr)uru.l, 
concurrently that the property, with the exception < >f a c<:Vi‘tai,ii 
part with regard to which there was no furthc'-r diB|.njte, was

*Prami,t: Viscount Dunedin, Lord Khaw, Jjord iSinha, fSir ,lohn Wallin and 
Sir Lancelot Sanderson.
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joint and not self-acquired property, and tliat tliere had not 
been, as was alleged, a partition in. 1891. Tlie sole question 
arising upon the appeal was as to the validitj  ̂and effect of a 
document executed in 1907 by Padman, the plaintiff’s father. 
Padman was a defendant but died before the trial. The 
document, the terms of which appear more fully from the 
present judgment, stated that neither. Padman nor his heir 
had any interest in the property, and that Padman’s brother, 
Mukurid (the first appellant), was full owner except of 
portions given to Padman by his father and by Mukund, 
The joint family after Padman’s death, consisted of Mukund 
and his three sons and the two sons of Padman.. Both 
Courts held that the document was not binding upon the 
sons of Padman. They differed, however, as to its effect; 
the trial Judge held that it operated only for the benefit of 
Mukund’s branch, whereas the High Court held that it 
enured for the benefit of all the coparceners.

Dealing with the above question Pratt, J., said :— 
“ Padman having renounced his one-sixth share, the Sub
ordinate Judge has taken the shares of his sons as being still 
one-sixth each. But this is opposed to the ruling of the 
Court that where an undivided coparcener renounces his 
share, that renunciation is not for the sole benefit of the 
coparcener to whom he renounces it, but for the benefit of 
the coparcenary : see a similar case in Wasantmo v. 
AnandraoS'̂ '̂  We, therefore, think that the one-sixth share 
of Padman must be treated as having sunk iirto the vfhole 
coparcenary, and that the plaintiff and his brother are each 
entitled to half the share between them, so that the share 
of each will be one-fourth.” With regard to the position 
of the present respondents Nos. 3 and 4, who were vendees 
of interests in the share respectively of Padman’s sons and 
of Padman, and had been joined during the suit, the learned 
Judge said that they had a right to come in and take their 
shares in the partition upon payment of the Court fee.

(1) (190-t) « Bom. L. Fv. 925 ; iiftirmed by the P. C. (1907) 9 Bom. L. R. 095.
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Marten, J., delivered judgment to the same effect upon 
the assumption that the document was binding u])on Padnian 
himself, which question it was not necessary to determine.

DeGfuyther, K. G. and Parikh, for the appclhints.
Sir George Lotvndes, K. 0. and E. B. Raihes, for respondents 

Nos. 3 and 4.
The other respondents did not appear.
The judgment of their Lordships was delivered by 

Sir L a n c e l o t  S a n d e k s o n  This is an ivppeal by Mulaind 
Dharman Bhoir, Govind M. Bhoir, Ramchandxa,. M'. Bhoir 
and Harishchandra M. Bhoir, who were defendants Nos. 1 
to 4 in the suit, against a judgment and decree of the High 
Court of Bombay dated October 4, 1922.

The suit was bi'oiight by ]:>tilki.ishna a,gainst the above- 
mentioned first four defenda,nts, l.̂ i.dmi'U:i, defendant No. 5, 
who was the plaintiffs father, Malji, ch.vfivndant No, 0, the 
plaintiff's brother, Bowari, defendant No, 7, the sister of 
PachnaUj and other defendants, whom, it is not necessary 
to mention in detoil. Krishnaji Ramchandra Lek̂  and 
Jagunnath Raghunath Shet were iulded as defendants 
subsequently.

Krishna ji had. purchased from, the plaintiffs, a;ft('.r the 
institution of the suit, a 20-pio share of the plaintiff’s share 
in the property which was the su!)ject ni[i,ttcr of t]ie suit. 
Jagunnath had purchased from Padnian Jind Malji a 40~pie 
share of theii share in the property.

These two defendants, Krishna]i and Jagunna,ih, tire tlie 
only respondents who have appeared on the hearing o:f 
this appeal.

The learned counsel. Sir George Lowndes, who af)poared for 
them, stated that in view of the fact that the only question 
argued before the Board was as to the amount of tJie sliiirĉ s 
of the plaintiff and his brother Malji, and having regard to 
the ’nature of the argunient which, was presented by the
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learned counsel for the appellants, his clients’ interests were 
fully protected, whichever way the appeal was decided.

Sir George Lowndes, however, intimated that he had 
prepared an argument upon the merits of the appeal, and was 
prepared to present it to the Board as amicus cufice ii their 
Lordships so desired. Accordingly, the learned counsel was 
heard on the merits.

The pedigree set out in the plaint shows the relationship 
of some of the parties hereinbefore mentioned, and is 
as follows —

Jjiipu

Shinwai'
1

Dhaiigo . Manglya
3

Rajo X Thama 
Defendant No. 8

Dharman
4

Madadu 
(Died without issue)

Mukuiid 
Defendant No. 1

Padman 
Defendant No. 5

Sowari 
Defendant No. 7

Govind 
Defendant 

No. 2

Rameliandra 
Defendant 

No. 3

Hariseliandra 
Defendant 

No. 4

Balki'islina
PlaintifI

Maiji 
Defendant No. 0

Padman, the defendant No. 5 and father of the plaintiff, 
was alive when the suit was instituted ; he died during the 
pendency of the suit and before the learned Subordinate 
Judge delivered his judgment.

The suit was brougiit by the plaintiff for partition of the 
property described in Schedules A, B, and C of the plaint. 
’The properties were alleged to be the joint properties of a 
joint Hindu family which had been formed by Dharman and 
his two sons, Mukund and Padman, and which was governed 
by the Bombay School of the Mitakshara Law.

The property contained in Schedule C was alleged by the 
defendant Sowari to have been given to her. The suit was 
dismissed so far as the property described in Schedule C 
was concerned. The High Court on appeal affirmed such 
dismissal, and no point in respect thereof was raised on the 
hearing of this appeal.

MtTKTJND
Dhakman

V.

B a l k b i s h n a
P admakji

1927
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1927 TJae appeal tlierefore is confined to the property described 
ill Scliediiles A and B.

The property in Scliediilc A is that which, tlie plaintiff 
alleged was in the possession of Molaind, defendajit No. 1, 
and the property described in fSchediile B was alleged to 
have been in possession of Padinan, dcjfendant No. 6, the 
plaintiff’s father.

The defence of the appellants wa,s threefold. In the first 
place, it was alleged that the propei.-ty was not subject to 
partition, because there had been a prif>r partition in 1891 
iDetween Dhaiinan and Mukund on tlix̂  one htoid, a,nd l:’adnian 
on the other. Secondly, it was urged th.at the proptirty was 
not subject to partition bociuise it wiis self “acquired property 
of Dharnian and Mukund, defendiint No. 1 . Tldi’diy, it 
was urged that Padiiian and his two sons so])arated in interest 
by a document, which was caJled a :i.*olease, and which was 
executed by Padnian in the year J 907.

No question arises before their LordshipB as to the first 
and second of the abovenientioned defences,

The learned Subordinate Judgci foioul ther(̂ . \va,s no 
partition in 1891̂  and that the j>ro]>ei‘ty was not tiie self
acquired estate of Dharinan and defendant No. 1 (M.ukand), 
but that it was the jonit family proj)erty of t]i,eni a,nd. Padnian 
and their sons.

These two findings were afiinntKi l)y the High, (lourt on 
appeal, and the case was argued on b{.du!,lf (jf the ji,ppellants 
before their Lordships on tlie assumption thait, tliese findings 
must be accepted.

The only question, therefore, whic.h tb,eir Ijordsliips have 
to consider and decide is the third, which :reJatt'„s to the 
document executed by Padnian in 1907.

The facts, material to this point, are a?̂  ik)llows ..
Padman apparently was an idle and vicious young man, of 

weak intellect; he was looked upon as a burden to his family 
and was regarded as incapable of assisting in the mai)agement
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of tte family estate. Accordingly, a part of tie family estate 
was allotted to him as a provision for liis maintenance, and 
he had to live separately from his father and brother.

It is, however^ found as a fact that Padman did not know 
that his father and Mukund had any property which was 
ancestral, and in which he had an interest. He was not 
admitted into the confidence of either of them, and he did 
not know that the property which was allotted to him was 
part of the joint family estate.

It appears that the father Dhamian made a will in 1904. 
It has been found by the learned Subordinate Judge that the 
will was void in so far as it related to the ancestral property 
of the joint family, and did not affect the rights of the 
plaintiff or his brother Malji.

In 1907, the document, to which reference has already 
been made, was executed by Padman. It is not necessary 
to .set it out in detail, as its terms have been so fully discussed 
in the judgments of the Courts in India.

It has been called a release.
It is really more in the nature of a series of recitals or 

admissions that the whole of the property was the separately 
acquired property of his father Dharman, that Dharman 
had made a will, that by virtue of the same, Mukund (defend
ant No. I) had become full owner of the property after his 
father’s death ; that Dharman had given Padman certain 

. property during his lifetime, and that he had been living 
separately from his father and Mukund; that Mukund had 
given him certain additional property in consequence of his 
poverty ; and, finally, the document stated that Padman 
and his heir had no interest in the moveable and immoveable 
property acquired by Mukund or his father, and that Mukund 
was the full owner of all the property except that which 
had been given to Padman.

The learned Subordinate Judge held that the document 
was executed by Padman under the conviction that all the

M u k u n d
-Dh a e m a n

V.
B a l k b i s h n a

P a b m a k jt
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1927 estate was the self-acquisition of Dliarman and Miiknnd, that 
he, Padinan, had no interest in it by birth, and that he could 
not make any claim to the property, as it had been disposed 
of by his father’s will.

He held that it was binding on Padniaii, who thorel)y 
released his one-sixth share in favour of Mukund, but it was 
not binding on his sons, viz., plaintiff and his brotlier Malji. 
He decided that the plaintiff and his brother M'alji were eacli 
entitled to one-sixth of the family estate.

Both the plaintiff and the defendants Nos. ,1 to 4. ;v[)]K\‘!,l(?d 
to the High Court.

Mr. Justice Pratt held that the documen,t of 1907 did n<it 
proceed on the footing of benefit at all, but on tlio, basis of tin 
eleemosynary allowance to a man who was entit]<'-d to nothing, 
and that the plaintiff and his brother Malji did not los(̂  
their interests in the joint family jiroporty by i'<̂ iiBon. (»f Hh' 
so-called release.

Mr. Justice Marten did not decide that tlie so~c'alled relĉ iusĉ  
was binding on Padman, but for the |)urpoBe of his judgnie.nj; 
the learned Judge was prepared to assume that it Wiis so 
binding. The learned Judges held that the of
property, including that in the posseBsion of Padman. should 
be thrown into hotchpot and. then divided betw(Ĥ n the 
surviving members (according to their i*espeotivĉ  
and that the release could not be treated as if oiie-sixih wn,s 
taken out and had become the separate share oi' Miiku;iid 
and as if the other members were entitled to divid(‘ 
the balance only.

The result was that the High Court decreed tliat the 
defendants Nos. 1 to 4 should take one-h.alf of tliî  estiii.e ;ind 
that the plaintiff, his brother Malji and the alieneiss (viF,.. 
defendants Krishnaji and Jagunnath) should take, tlie of jier 
half according to the shares mentioned in the judgmc^nt.

It is clear that the whole of the property ra.ejition,ed in 
Schedules A and B must be treated as joint prop(jrty <>:j' th(‘.
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family of wliicli Padman and his sons were members. 
AlthougJi Padmaii, in consequence of his habits and his in
capacity, had to live separately, and although certain property 
•was. allotted to him for his maintenance, it has been found 
as a fact that such property was much less than what his 
one-third share would have been, and that there never was, 
in fact, any partition of the joint property before 1907.

In their Lordships’ opinion the sole question is whether, 
by reason of the deed of 1907, Padman and his two sons were 
separated in status from the joint family and. whether there 
was at that time a partition of the joint family estate.

There is a two-fold application of the word division ” 
in connection with a partition. In the first place, there is 
separation, which means the severance of the status of 
jointness. That is a matter of individual volition ; and it 
must be shown that an intention to become divided has been 
clearly and unequivocally expressed, it may be by explicit 
declaration or by conduct. Secondly, there is the partition 
or division of the joint estate, comprising the allotment of 
shares, which may be ejected by different methods.

In their Lordships’ opinion the deed of 1907 does not 
operate either as a s.eparation of status or as a partition of 
joint family property.

The deed proceeded upon the basis that there was no joint 
family and no joint family property. The basis was that all the 
property, including that wbicli was in Padnian’s possession, 
had been separately acquired, and that all the property 
except that in possession of 'Padman belonged to Mukund.

Further, by the deed, Padman agreed not to contest the 
genuineness or the contents of his father’s will in consideration 
of the gift of certain property by Mukund. There is no 
suggestion in any part of the deed that the parties were 
proceeding upon the basis that there was a joint family of 
which they were members, or that they were taking part 
in a division of the joint family property.

MlTKTJirD
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1927 In tlieir Lordsliips’ opinion tliis disposes of the appeal 
for it has now been ascertained tliat tJie property in dispute 
was, in fact, joint fardily property, that there never was a 
separation or division of the joint family property, and the 
plaintiff being a member of the joint family has an indefeasible- 
right to demand partition.

Their Lordships are of opinion that the High Court’s 
direotion as to the division of the estate proceeded on a correct 
basis, and that the decree of the High Court in accordance 
therewith was rightly made.

They will therefore humbly advise Hi,s M'ajesty that this 
appeal should be dismissed with costs.

Solicitors for appellants : Messrs. T. L. Wilsofi (Jo.
Solicitors for respondents Nos. 3 and 4 : Messrs. Bmihen 

Ford d Chester.
A. M. 'r.
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Before. Sir Amharson 3Iart.cn, KL, (Jhief Jmtice, and Mr. Justica Grutnp

VENKATRAMAN MUKUND KAMAT a n ;d  a n o t h k b  ( o b k h n a l  I ’ x,Ai:NTn?li’s ) ,  

Appullakts V. JANAEDHAN RAlVD'RiAO KAM A!’ and a n o t i i i o r  (omaiNAL 
Dependants), Responbenth. *

Hindu law— Iked- of ■mamagement~--Joint. Hindu family— FatJier afjHrinfivg manager 
of 2M'oi)c}'tij both in lifcHine and after hi/i deaih for cf ierm of ymrs—-Liability ‘undar 
deed, to account for corjnû  alone and not for inco'Hie of prappriy-—I'/mwie tal'vii for 
fixed sum— Arraiir/efnent exceeding poii:er of liindu fnther in. MilnkHhara family— 
Arrangement not binding on minor sons— Father’-̂  fonm' tn apjioint te,'ita,men fury 
gmrditm of frofvriy by will.

OneM find Ms minojrsons ccmstitvited a joint Hindu fiiniily. By f/wo deedKĉ xiHnrted 
in his lifetime, M appointed, his separated nephew J uh hits truslce or constil.nted 
attorney to CQ,rry on tho vahiwat, on his behalf and on of tlie niinorsi, of a large
part of the joint family estate, consisting of moveabh'i and immuvoalilo propt'i'tic's 
for a term of thirteen years, with liahllity to accoirnt for tlie corpnK Imi; not for the 
income of the property. The income of the property was estimated roughly at a 
particular sum per ann'iim, ont of which a fixed amotint wa.s to bo Hot apart for 
exjienKes, includiiig the maintenance of tho minors, and a fixed anm, r(*prcHenl/in,£’- tho 
balance, was to be. invested by <T. Questions having arisen whotlicrM had powcrthnB 
to deal with the family property over the term of thirteen years and in parliienlaj' tti 
malce the provision as to a fixed sum being payable in lien of acttia.,1 interest, and also

* First Appeal No. 84 of 192.').


