
Relief Act, but falls within the description of suits 
mentioned in clause (a?) of that section, and even if the gulak- 
,defendant is an agriculturist this Court has jurisdiction 
to try the suit. I am led to this conclusion by the 
apparent scheme to be inferred from the provisions of 
the section and particularly by the expression contracts 
other than the above ” to be found in clause (a;).

As pointed out by Lord Macnaghten in Mt, Bachi v. 
BikJichand''̂  ̂ the Dekkhan Agriculturists’ Relief Act 
gives extraordinary reliefs in certain particular cases 
specified in the Act, and there is no reason for extending 
the same.

Attorneys for plaintiff : Messrs. Shammo, Minochehr 
and Hiralal.

 ̂Attorneys for defendant: Messrs. GhvMm A li & Co,
Issue found in the affirmative.

B. -K. D.
(1910) 13 Bom. L. B. 56,
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ORIGINAL CIVIL.

Before Mt. Justice Rangnekar.

YENIDAS NEMCHAND r. BAI GHAMPAVATI.* ' 1928
N o v e m b e r

Petition for probate—Bombay High Court Rules (Origitial Side), Rules 602 and .
609—Indian Succession Act {X X X IX  of 192B), section 295— Will— Caveator 
settirig up another loill— Such will should be propovinded in another petition—
Practice.
II on a. petition for probate, the caveator sets tip another will of tlie testator, 

it is obligatory -upon him to file a separate petition to propoundl the will set 
ap by him. The result, in such a case is, that there are two separate suits 
'n'hich may either he heard together or be consolidated.

This was a petition for probate of the last will and 
testament of one Vanmali Virji. According to the 
plaintiff the deceased made his last will on April 14,
1925. To this petition a caveat was filed by the widow; 
of the deceased alleging that the will annexed to the

*T. & I. J. Suit No. 36 of 1927.



1928 petition (Exiiibit A) wa,s not the last will and testament
vtodas c)f her deceased husband or that in any case, it was not

his last' genuine will and testament. In her affidavit 
Chi.uiPAVATi in support of the caveat, she further alleged that the

last will and testament left by her deceased husband, 
was one dated December 23, 1926 (Exhibit No. 1), and 
contended that the alleged earlier will of April 14, 1925, 
was in any event superseded by the later will set up by 
her. On the petition coming on for hearing, the 
following four issues were raised

(1) Whether the writing Exhibit A to the petition 
dated April 14, 1925, is the last genuine will and testa­
ment of the deceased ?

(2) Whether the writing dated December 23, 1926, 
Exhibit No. 1 to the defendant's affidavit is th^ last 
genuine will of the deceased ?

(3) Whether probate should be granted of both the 
said writings- or either of them ; and if so, of which ?

(4) Whether in any event the plaintiff is entitled to a 
grant of probate in respect of the writing of April 14, 
1925, on the grounds alleged in paragraph 13 o f the 
defendant’s affidavit.

Objection was raised to issues (2) and (3).
Jinnali, with Kania, for the plaintiff.
Coltman, M. C. Setalmd, and Ddfhtary, for the 

defendant.
.Bangnekar, J. :— [His Lordship, after setting out 

the facts and issues raised, proceeded:— ] The point 
raised relates to a question of procedure under the 
testamentary and intestate jurisdiction of this Court as 
to what is the proper procedure to be followed where 
two wills are set up by two persons in regard to the same 
estate, and I have taken time to consider my decision in 
order to settle the practice once for all.
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The first qiiestion is, wliat is tlie procedure to be ^
followed ? ' For that I liave to, turn to section 295 of the vemdas
Tndian Succession Act and Rule 602 o£ the Original bIi
Side Rules. Section 295 provides that wherever there 
is contention in probate proceedings, the proceedings j.
shall take, as nearh  ̂ as be, the form of a regular 
suit, according to the provisions of the Code of Civil 
Procedure, 1908, in which the petitioner foT probate or 
letters of administration, as the case may be. shall be 
the plaintiff, and the person who has appeared to oppose 
the grant shall be the defendant.

Rule 602 of the Original Side Rules states that upon 
the affidavit in support of the caveat being filed, the 
petitioner for probate or letters of administration shall 
be called upon by notice to take out a summons, and the 
proceedings shall b,e numbered as a suit in which the 
petitioner shall be the plaintiff and the caveator shall 
be the defendant. The proceeding in such suit shall, as 

'i'i^arly as may be, be according to the provisions of the 
Code of Civil Procedure. In Chotalal v, Bai Kabubai^ '̂ 
it was held that a petition for probate or letters of 
administration becomes contentious not upon the entry 
of a caveat, but upon the filing of the affidavit in 
support of the caveat, and it is in consequence of the 
filing of the affidavit that the matter becomes a suit.
Under Rule 600, the affidavit of the person, who 
wants to oppose the grant, has to state the right and 
interest of the caveator and the grounds of the objections 
to the application. It is clear, therefore, that under 
this rule it is open to a caveator to set up an earlier or a 
later will revoking or superseding the will in respect 
of which a grant is asked for, and put forward any 
grounds which would disentitle the plaintiff to a grant.
Therefore, the contention that the affidavit of the
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1928 i-aveator is really liis written statement in the suit is
A''̂ .As correct, but only to this extent.

b a i N o w , in a probate suit tbe only issue before the Court 
is whether the will propounded or in respect of which 

RangnekarJ. grant is asked for is the last will and testament of the 
deceased. The issues objected to require an adjudica­
tion from the Court upon the will which is set up in 
answer to the plaintiffs claim.' This, in my opinion, 
as I -shall presently point out, can only be done by way 
of a counter-claim. It is obvious, if the provisions of 
the Civil Procedure Code are to be followed, that a
defendant in a probate suit in this Court cannot set up
a counter-claim, for the Code does not recognise any 

. counter-claim. That being so, I do not think that the 
defendant can be allowed to set up the alleged will of* 
December 23, 1926, by way of a counter-claim.

As far as I know the practice in this Court has been 
that where there are two wills in regard to the same 
estate, the parties interested in opposing the grant of̂  
probate have to file their respective caveats in each ca^, 
so that the petition becomes a suit in each case and the 
suits are numbered and both the suits are heard together 
or are consolidated. Admittedly, the probate practice 
under our rules and the Indian Succession Act differs 
considerably from that in England. I shall presently 
consider what the position is under the English law. 
For the present I want to consider whether the practice 
which we have been following is inconsistent with or 
not supported by such provisions of the law as we have 
in this country.

In this connection the first important rule is Rule 559, 
which requires that an application for probate shall be 
made by petition with the will annexed . . . which is to 
be in form No. 77 in the Schedule, or as near thereto as 
required and is to be accompanied by certain documents, 
two of which are; (1) executor’s -oath (to be endorsed
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the will) according to form No. 79; and (2) affidaYit ^
of one of the attesting witnesses, if procurable, accord- votdas
ing to form No. 80. Similar provision is made for an sh
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OHAMPA’ AHapplication in cases where letters of administration are 
applied for under Rule 560. Eiile 567 requires that 
the petition for probate or letters of administration 
should be subscribed by the petitioner and should be 
verified b}̂  him. The next important rule* is Buie 585 
which says:—

“ The oath of the executor or administrator with the will annexed, whenever 
possible, shall be endorsed on the will. When this is not possible such oath 
of the executor *or of the administrator is to be subscribed and sworn or affirmed 
by him, as an affidavit and then filed in the Eegistry.”

The forms make it clear that after the will is lodged, 
it has to be filed. It is also necessary that the original, 
before any step is taken, should be produced along with 

petition.
It is curious that there is no provision made in our 

rules for the issue of citations, but, for that, one has 
 ̂ to turn to section 283 of the Indian Succession Act, 
under which the District Judge has to issue citations 
calling upon all persons claiming to have any interest 
in the estate of* the deceased to come and see the 
proceedings before the grant of probate or letters of 
administration. I may state here that so far as the 
practice of this Court is concerned we have only two 
kinds of citations ; (1) to accept or refuse the grant, and
(2) to come and see the proceedings. Many of the 
citations one is familiar with under the English law 
do not find place in any of the provisions of the law or 
the rules here.

In 1926 this state of things was brought to the notice 
o f the late Sir Lallubhai Shah, who was then the 
Testamentary Judge, and in order to ensure finality in 
probate proceedings that learned Judge ordered that 
before a suit was placed on board for hearing, citations 
to see the proceedings should be served on all the persbug



■w-23 interested in the estate. Apparently there was no
vi^As regular practice before,that for the issue of such cita-

tioiis and on October 9, 1925, the Testamentary Regis- 
c-sAMPAVATj piji; „p  ̂notlce ils follows :—
Bmignekar J. .. fnture -̂ vlien a Cavefit is filed in a petition for Probate or Letters of 

Adjniiiislration witb or witliout the will annexed by a person claiming to be 
iuterested in tlic estnte, citations will be required to be served on aU persons- 
who ard mentioned in the petition as being next-of-kin or otherwise interested 
in the estate, tcenable tliem to see the proceedings before the suit is placed 
on board forbearing.”

There can be no doubt that any grant which is issued 
in the absence of citations on proper parties is liable to 
be attacked or even set aside under section 263 of the 
Indian Succession Act, ill. (ii) to which runs as follows: 
“ The grant was made without citing parties who ought 
to have been cited.” There are numerous authorities to 
show, to which it is not necessary to refer, that if a granj;. 
is made without the issue of citations on proper parties 
interested in the estate, the grant is defective.

It is clear, therefore, that if the counter-claim of the 
present defendant is allowed and if her contentions are 
correct, the defendant will obtain an adjudication of the 
will set up by her without complying with any of the 
rules laid down by this Court. It is clear on the Rules 
as they stand that one cannot ask for probate of any 
will unless one files a petition as required by the Rules. 
Admittedly the will set up by the defendant is not filed; 
it has been merely brought in, and lodged along with 
her caveat. Further, any decision on this point would 
toot be final and cannot estop those who ought to have 
been cited if the Rules had been complied with and the 
will set up on a proper petition. The same question is- 
liable to be re-opened and readjudicated later on. And, 
in my opinion, it is to put an end to this uncertainty 
of litigation that the practice to which I have referred 
seems to have been started and is really bâ sed upon the 
rules of this Court,
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19-23It is not necessary for me to refer to all the precedentB 

w'liicli I littve been able to find on the record of this 
Court. I %Yill only mention two or three particular  ̂ bae 
cases. In In re Dorahji Cur set ji Shroff, deceased, a

V.
Bai 

Cb a m f a v a t i

petition for letters of administration was filed by three 
of hi'S next-of-kin. A  caveat was filed and the matter 
was turned into Suit No. 14 of 1920. The caveators 
miiteiKled that the deceased had left a will which was 
lost, but they produced the draft of the will. In order 
to get a pronouncement on the draft will the caveators 
filed el petition for probate of the draft. The plaintiffs 
in Suit No. 14 of 1920 were asked to file a caveat which 
they did. That was turned into Suit No. 2 of 1921,
Both the suits were heard together. There were cross- 
appeals which were also heard together. In In re 
GordJwndas S-imderdas, which came before Sir Lallu- 
bhai Shah, the caveators set up a will in defence but no 
issue as to pronouncing upon the validity of the. will set 
up by the defendant was allowed to be raised. In In re 
M i Mxiliomed Haji Esinail Haji SidieJc, deceased, the 
daughter o f  the deceased applied for letters of adminis­
tration claiming ^hat the deceased had left no lawful 
widow. The widow filed a caveat in this petition. But 
in order to claim letters of administration for herself 
she was directed to file a separate petition to which the 
daughter filed a caveat. Both petitions were turned 
into suits and were heard together.

Mr. Coltman relies upon Rule 609 under which it is 
open, to this Court to follow the practice and procedure 
o f the Probate Division of the High Court of Justice in 
England in cases not provided for by this chapter or by 
the rules of procedure laid down in the Indian Succes­
sion Act, 1925, or by the Civil Procedure Code. But 
we have here a definite Rule, viz., Rule 602/ which lays 
down that the procedure in contentious matter after it 
has become a suit should be that laid down in the Civil
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I'M Procedure Code and tlierefore I do iwt think tliat 
Rule 609 is applicable.

bai I am not so sure that the practice in England is in 
different from the practice which we have been 

Bumjrni'ar J. following ill. this Coiirt. As far as I have been able to 
.find, the Cô urts in England do not take cognisance of 
a will unless it is filed and it is pnty when a will is filed 
that citations are allowed to be issued. In contentious 
cases in England any person who becomes aware of the 
existence of a will which would adversely a.fect Ms 
interest under an earlier will can cite the executors and 
beneficiaries under >such will to propound it. There­
fore, simply brining a will in the Registry, even in 
England, does not entitle a person to get any adjudica­
tion upon the will unless it is. filed and unless all persons 
interested as well as the executors are cited to proJ)omiii 
it. The precise point is made clear by reference to Form 
of Pleading No. 276 at page 1008, 16th Edition, 
^Tristram and Coote’s Probate Practice. The Form, 
is headed : Defendant pleads against Will^and Codicil
propounded by Plaintiff, and claims Probate, of earlier 
iWill.’ ’ Paragraph 6 runs as follows: “ The deceased 
made his true last will, , . . and thereby appointed the 
defendant sole executor thereof. The defendant 
;claims— (1) That the Court will pronounce against the 
said will and codicil propounded by the plaintiff; (2) 
that the Court will decree probate of the will of the 
deceased/’ The foot-note to the form says that para­
graph 6 is a counter-claim and would now be so headed 
in a defence. The marginal note is, “ Pleading against 
Plaintiff’s Will and propounding earlier W ill/’

To the same effect are the observations in Brown on 
Ptobate, at page 322, where the pleas ordinarily relied 
upon by the defendant such, as w'ant of execution, etc., 
are set forth. There the following remarks appear: 

Finally by way of counter-claim, the defendant
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W 2 Sl)!*opouiids anotlier will and concludes by claiming that 

tiie Court do reject tJie prâ êi; of tlie plaintiff and grant veswas 
prohate of the will |;)ropouiided in the statement of 
defence.'"' In reph" the ])h-iintilf joins issue on rdl the 
idlegtitioiis in the statement of defence until he comes HmmeMrj, 
1:0 the new wdll wdiich he alleges to have been revoked 
by the will propounded by him in his statement of claim.

Rule 40 of the Contentious Business Rules and 
Orders''' makes tlie position clear. It runs as
follows :—

If one ptii’ty propouuds a will or test:uiseiitary weript in lii.s declaration, 
iiUii ti'.r. iirlverse pui’ties, or eiiiiei'’ of theif). desire i'o prupciiiiirt aiiotl'ier •will or 
Tr'stiimeiitiiry <eripi, the adverse parties must, with their pleas, delixer to tin* 
ojiposite parTv nnd file in the re>̂ isTrT a declaration propotinding wueJs otJiei 
will or tesr.aiaemary si;ript, to t\'hieh the oppiosite party shall plead; and tl'H; 
form ol' declaration, and the pleadings and proceedings arising therefrom, shall

the same as are directed by tlie rules and orders of this court in respect to 
ilie original declaration delivered and filed in the catise.” (Tristrani huJ 
Ci)ote'~ Probate Practice, 16th Edition, page S09.)

It appears that the original rule before 1865 was as 
follows :— “ I f one party propound a will in his decla­
ration and the other party in his plea allege existence of 
another will, each party may, with and subject to the 
permission of the Judge, adduce proof at the trial or 
bearing of the cause of the validity of the will upon 
which he relies.'' After 1865 that rule ŵ as amended, 
and the amended rule now clearly requires that a party 
who sets up another will othei’ than that which is sought 
to be propounded in the particular action must file it 
in the registry and propound it.

In England every probate action is commenced by a 
w’rit of summons. The writ has to bear the Registrar’s 
certificate that sufficient affidavit in support has been 
filed.

It seems to me, therefore, that merely bringing in and 
leaving a will in the Registry is not sufficient even in 
England for the Court to take cognisance o f it. ]Nf0 
petition is necessary according to the EngHsh pr^Jicei>;
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1028 whereas lie re. as I liave ali-eadr pointefl. out. no person;
. can obtain probate or letters of administration unless a

Bai proper petition ace-ompanied by necessary documents is
fiiecP It seems to me that tlie position in England is, 

Mmifinekir J. wliere tlw defendant sets up another will he has 
to propound it by way of counter-claim. A counter­
claim of this kind cannot, however, be allowed here under- 
the provisions of the Civil Procedure Code which are- 
iiiaxle'applicable to testamentary suits by our Rule, 602. 
1 am, therefore, clearly of opinion that the practice- 
followed in our Court, where two wills are set up 
relating to the same estate, is sound and should be 
strictly followed. I must, therefore, disallow the second 
and third issues unless the defendant is willing to 
propound the will which she sets u]x As to whether 
she should be allowed to do so and if ao on whatl^ern^ 
is a question, on which I will now hear counsel.

I have heard counsel on the question as to whether the 
suit should be adjourned to enable the defendant 
propound the will set up by her. T have-also heard 
counsel on the question as to costs or the terms on which 
the defendant should be allowed now to propound th& 
will dated December 23, 1926. The order I make is 
as follows :—

Suit adjourned. To be on Board on March 26‘ 
peremptorily. Liberty to the defendant to take steps 
to propound the will set up by her. Costs reserved. 
Issues Nos. 2 and 3 to be struck off. The defendant to 

. file the petition in three weeks and to furnish the 
. plaintiff with a copy within four days after the filing 

o f the petition. In default suit to be on board in the 
first week of January 1929. The plaintiff to file his 
caveat and af&davit if so advised on January 15, 1929. 
Affidavit of documents within a week thereafter. 
Inspection forthwith.
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Attomevs for petitioner : Messrs. Malrd, Mocly a.nd
I f f !  C-hl'̂ 'OddfiS.  ̂ A'EM'r.DAS

Attorney,s for caveatrix ; Me?^srs. Thal'oredas Co. bIi',
CkAMVA.VA'SI

:b . K . D.
Itmign ckai' J.

ORIGINAL CIVIL.

Before Mr, Jiistiee Eangnelifit'.

KAKJJ SHIV.JI r. VAHAK.TI SHIYJ] AND COMPANY.* 1928
December 20.JndUin Limitation Act {IX  of 1908], Ariide M i— Civil Procedura Code (let V 

' of lOOS), section S; Order X X I, rule 50— Order— Decree.
An or<ier granting leave to execute a decree against any peraon on the 

prourid that he. is*a iiartner, made under (\-der X X I, rule 60, siib-ruleg (2) and 
. ..3) oi' tlie Civil Procedure Code, 1908, is not a decree. Article 164 of tlie 
JjidiLiii Lirnitaiion Act, lf)08, does not apply to such an order.

The facts are fully set out in tlie judgment.
 ̂ Jinnah, for the plaintiff.

B. J. Desai, for the defendant.

B a n g n e k a r ,  j .  — This summons raises the C[uestioii 
as to whether an order made under Order X X I, 
rule 50, su'b-clausey (2) and (3), of the Civil Procedure 
Code, granting Ifeave to the decree-holdei' to execute the 
decree against a person other than such a person as is 
referred to in sub-rule (1), clauses {b) and (<?), as being 
a partner, is a decree within the meaning o f section 2̂  
sub-clause (2), of the Civil Procedure Code.

The plaintiff obtained a decree for Rs. 33,628-11-0 
against the defendant firm on July 27, 1927, The writ 
o f summons was served on Shivji Sojpal, one of the 
partners in the defendant firm. Being desirous of 
executing the decree against the other partners includ­
ing the applicant .Doongersi Shivji, the plaintiff took 
out a chamber summons under Order X X I, rule 50, 
Civil Procedure Code, and, on September 16, 1927, 
obtained an order granting leave to execute the decree

*0 . C. J. Suit No. 1267 of 1927.


