
Madgavkar

it is difficult to say. If I may be permitted to draw upon 
my own knowledge of certain parts of the Ratnagiri ramchandba 
District, and subject to changes in the last 10 cr 15 
years, I am under the impression that the keeping of a 
mistress is not considered to be a particularly scandalous 
or immoral act. There is no connection shown between 
the ruzu-khata and the mistress. The evidence, as far 
as it goes, does not show that it was borrowed for the 
expenses of the mistress, but rather for the starting of 
the shop. Although I am, in sympathy with the argu­
ment for the appellant that the District Judge should 
not have dealt with the matter so summarily as he has, 
the view of both the lower Courts, in my opinion, is 
correct, that in point of fact the debt was incurred not 
on account of the mistress, was not tainted with ini- 
nforality, but was taken to start a shop for the -benefit 
of the family.

I f  so, there is abundant authority for the proposition 
4hat joint family property including the share of the 
sons may be proceeded against on a decree on such a debt.
The onus in such case would be upon the sons : Bhagbut 
Pershad v. Mussumat Girja Koer,̂ ^̂  and that they would 
be bound by the decree, Brij Narain v. Mangla 
Prasad,^~  ̂ In this view the order of the lower Court 
v/as, in my opinion, correct.

The appeal is dismissed with costs.
Decree confirmed.

B. a .  E.
<“  (1888) L. R. 15 I. A. 99. (1923) L. R. 51 I. A. 129.
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Before M t. Justice Patkar and Mr. Justice Wild.

JiMAiiiUNlSKA (oRiGiNAi, A p p e l la k t ) ,  P e t i t i o n e e  v .  B A S H I E  AHMED  
DINMAHOMED ( o r ig in a l  R e s p o n d e n t) , O p p on en t.*

Criminal Procedure Code (Act V of 1S98), section 488 (8)— Maintenance^Gasual 
or tem]}orary residence—“ Last resided,''* meaning of—Jurisdiction.

■••'Criininal Eevision No. 133 of 1929.



1920 Wliere tlie husband and wife have a fixed place of abode or a permanent
- —  place of residence, a casual or temporary residence in any other place would 

K h a t r i j N i s s a  h q { ;  confer jtirisdiction on the Court situaie at that place under section 488, sub- 
BASHir"'4HMED Criminal Procedure Code.

Where, however, the husband and wife have no fixed abode or permanent 
residence their casual or temporary residence at a place for about eight davs 
with tho intention of staying there longer if employment wafs found by the 
Iniaband, gives the Court at that place jurisdiction to entertain an application 
under section 488 of the Criminal Procedure Code.

Mrs. B. H . Jplly v. St. John William J o l l y , follov?ed.
Ranidei v. Jhunni Lal,'-~'> distinguished.

This was an application against the order passed by 
P. L. Thacker, Presidency Magistrate, Sixth Court, 
Bombay.

Application for maintenance.
The applicant was married to the respondent at 

Ambarakpur in the United Provinces about three years 
ago. After the marriage the parties went tO' Surat, 
where the respondent was then employed, and lived there 
for six or seven months. The applicant on account of 
the ill-treatment of the respondent then, came to her, 
father in Bombay, The respondent immediately follow­
ed her to Bombay and lived with her at" her father's 
house for about eight days in search of employment and 
then left her. After a long time the applicant was able 
to trace the respondent to Karachi and a notice was 
sent to him through a pleader demanding maintenance. 
As the respondent failed to comply with the demand, 
an application was hied under section 488 of the Crimi­
nal Procedure Code, 1898, before the Presidency Magis­
trate, Sixth Court, Bombay.

The trying Magistrate, following the ruling in 
Ramdei v. JJiunni held that as the stay of the
respondent for about eight days in Bombay was not 
“ residence ” within the meaning of section 488, sub­
section (8), of the Criminal Procedure Code he had no 
jurisdiction and dismissed the application.
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Tlie petitioner applied to Higli Court. ^
C, Tamvore, for the petitioner. KitAiairNissA

Vi
P. B. Shingne, Government Pleader, for the Crown. BASHmAimÊ
Patkar, J.— In this case the complainant filed an 

application iinder section 488 of the Criminal Procedure 
Code for maintenance against her husband. The learned 
Presidency Magistrate,, Sixth Court, held ,ihat he had 
no jurisdiction to entertain the application as the stay 
of the respondent of about eight days in Bombay with 
the applicant could not be said to constitute “ residence 
within the meaning of sub-section (8) of section 488 of 
the Criminal* Procedure Code. In support of Ms view 
he relied on the case of Ramdei v. Jlimini LaLf̂ \ where 
it was held that the words last resided in section 488 
of the Criminal Procedure Code did not contemplate 
a mere casual residence in a place for a temporary 
purpose, and that where the husband is employed as a 
carpenter in the Railway workshops in L ,̂hore and has 

" been residing there continuously for eleven years, a 
temporary sojourn to Lucknow by him with his wife 
would not confer on the Lucknow Court jurisdiction to 
entertain an application by the wife for maintenance 
under that section.

It is urged on behalf of the applicant that the view 
taken by the lower Court is erroneous and reliance is 
placed on the decision in Mrs. E. H. Jolly v. St, John 
William Jolly,̂ ^̂  where the husband ordinarily resided 
outside Calcutta but was temporarily in Calcutta on the 
date of the application, and it was held that the tempo­
rary residence was sufficient to give the Calcutta Court 
Jurisdiction under sub-section (8) of section 488 of the 
Criminal Procedure Code.

The husband did not appear in the lower Court to 
contest the application. The applicant stated on oath 
that she was married to the opponent at Ambarakpur

(1926) 27 Gri. L, J. 820. ™ (1917) 21 Gal. W. N. 872.
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1929 Wliere the husband and wife hsTe a fixed place of abode or a permanent
------  place of reaidence, a casual or temporary residence in any other place -would

Khatrtjsissa. not confer jurisdiction on the Court situate at that place under section 488, sub- 
8, of the Criminal Procedure Code.

Where, how eYer, the husband and wife have no fixed abode or permanent 
residence their casual or temporary residence at a place for about eight days 
with the intention of staying there longer if employment was found by the 
husband, gives the Court at that place jurisdiction to entertain an application 
iiTider section 488 of the Criminal Procedure Code.

Mrs, E. H . Jplly v. St. John Willimn J o l l y , followed.
Bamdei v. JJiunni Lal,̂ ~'> distinguished.

This was an application against tlie order passed by 
P. L. Tliacker, Presidenc}  ̂ Magistrate, Sixtli Court, 
Bombay.

Application for maintenance.
The applicant was married to the respondent at 

Ambarakpur in the United Provinces about three years 
ago. After the marriage the parties went to Surat, 
where the respondent was then employed, and lived there 
for six or seven months. The applicant on account of 
the ill-treatment of the respondent then came to her, 
father in Bombay. The respondent immediately follow­
ed her to Bombay and lived with her at‘ her father's 
house for about eight days in search of employment and 
then left her. After a long time the applicant was able 
to trace the respondent to Karachi and a notice was 
sent to him through a pleader demanding maintenance. 
As the respondent failed to comply with the demand, 
an application was filed under section 488 of the Crimi­
nal Procedure Code, 1898, before the Presidency Magis­
trate, Sixth Court, Bombay.

The trying Magistrate, following the ruling in 
Ramdei v. JJiunni held that as the stay of the
respondent for about eight days in Bombay was not 
“ residence/' within the meaning of section 488, sub­
section (8), of the Criminal Procedure Code he had no 
jurisdiction and dismissed the application.
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The petitioner applied to tiife Higli Court. ■
/ .  C. Tarafore, 'for the petitioner, icirAmFNissA
F, B. Shing?ie, Goyernment Pleader, for the C-rown. bashirAh5iki>
Patkar, J.— In this case the complainant filed an 

application under section 488 o f the Criminal Procedure 
Code for maintenance against her husband. The learned 
Presidency Magistrate,,Sixth Court, held ihat he had 
no jurisdiction to entertain the application as the stay 
of the respondent of about eight days in Bombay with 
the applicant could not be said to constitute residence ” 
within the meaning of sub-section (8) of section 488 of 
the Criminal Procedure Code. In support of his view 
he relied on the case of Ramdei v. Jlivnni where
it was held that the words “ last resided ” in section 488 
of the Criminal Procedure Code did not contemplate 
a mere casual residence in a place for a temporary 
purpose, and that where the husband is employed as a 
carpenter in the Railway workshops in Lahore and has 

* been residing there continuously for eleven years, a 
temporary sojourn to Lucknow by him with his wife 
would not confer on the Lucknow Court jurisdiction to 
entertain an application by the wife for maintenance 
under that section.

It is urged on behalf of the applicant that the view 
taken by the lower Court is erroneous and reliance is 
placed on the decision in Mrs. E. H. Jolly v. St. JoJitu 
W illiam Jolly,'̂ ^̂  where the husband ordinarily resided 
outside Calcutta but was temporarily in Calcutta on the 
date of the application, and it was held that the tempo­
rary residence was sufficient to give the Calcutta Court 
jurisdiction under sub-section (8) of section 488 of the 
Criminal Procedure Code.

The husband did not appear in the lower Court to 
contest the application. The applicant stated on oath 
that she was married to the opponent at Ambarakpur

(1926) 27 Ori. L. J. 820. (1917) 21 Oal. W. N. 872.
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1929 in tli€ United Provinces about two and a lialf years ago. 
KHAmmissA Then they went to Surat and lived there for six or 
bashi?Ahmed seven nionths, and on account of ill-treatment she came 

p ~ j  to her father in Bombay from Surat. The respondent 
then came a day later and stayed with her father for 
about eight days and told her father that he would try 
and find employment but left afterwards, and after she 
learnt that "he was at Karachi,' she sent him a notice 
through a pleader to provide for her maintenance and 
subsequently filed the present application. The 
question, therefore, in this case is whether the opponent 
last resided with his wife in Bombay. „ ■

According to Stroud’s Judicial Dictionary "  resi­
dence has a variety of meanings according to the 
statute in which it is used : per Erie C. J. in Naef v.

It is an “ ambiguous word ” and may receive 
a different meaning according to the position in which 
it is found; per Cotton L. J. in Ex parte Breiill: In re 
Bowie}~^ In' Fernandez v. it was held that̂
temporary residence gives the Court jurisdiction under 
clause 12 of the Letters Patent, and that for the purpose 
of jurisdiction a man may be said prima facie to dwell 
where he is staying at any particular time, but it is 
open to him to show that he is not dwelling there, but at 
some other place. If a person has no permanent resi­
dence, he may be said to dwell where he may be found.

In Arthur Flowers v. Minnie Flowerŝ "̂  ̂ it was held 
that a mere temporary sojourn in a place, there being* 
no intention of remaining there, would not amount to 
residence in that place within the meaning of section 3 
of the Indian Divorce Act, 1869, so as to give jurisdic­
tion under the Act to the Court within the local limits 
of whose jurisdiction such place is situated. In that 
case the husband and wife resided in Hyderabad and 
paid a flying visit to Meerut for a temporary purpose

(lar.Q) 31 L. J. G. p. 357. (1̂)00) 25 Boiti. 17S,
'2> (18S0) 16 Ch. D. 484. (1910) 32 All. 203,
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and not with any intention of remaining tliere, and it wm
was lield that the mere casual residence in a place for a khaI^ xissa
tem,porary purpose with no intention of remaining is not rASHmiimEu 
dwellinsr, and that where a, party has a fixed residence .

. , , . . ^  . . . .  . . .  PaikarJ.
outside the jurisdiction, .an occasional visit within the
Jurisdiction will not suffice to confer jurisdiction by\ 
reason of residence within the meaning of section 3 of 
the Indian Divorce Act!

In Bright y. Bright, t h e  husband and wife, who had 
no permanent residence, were held to have last resided 
at a Calcutta hotel where they had stayed for about 
a fortnight- In Murphy v. Murphy, w h e r e  the 
husband and wife had no permanent residence they 
having lived at several places since their marriage and 
last resided together in a hotel in Bombay, it was held 
that there was a sufficient residence within the meaning 
of the Indian Divorce Act to give the Court jurisdiction 
to entertain the petition.

It would follow from these decisions that where the 
husband and'wife had a fixed place of abode or a perma­
nent place of residence, a casual or temporary residence 
in any other place would not confer jurisdiction on the 
Court situate at that place. In the present case it 
appears' that the husband and wife had no fixed place 
of abode and no permanent residence, and the husband 
came to Bombay and stayed with the complainant and 
her father for about eight days, and had the intention 
of remaining there as he told the complainant’s father 
that he would try and find employment in Bombay but 
left after eight days. The husband did not appear before 
the Magistrate and has not given any evidence as to his 
usual place of residence. On the evidence before us we 
hold that the husband has no fixed place of abode or 
permanent residence.
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1921) I think, therefore, that there was sufficient “ residence
khmlssa together ” of the husband and wife in Bombay so as to 
IU3HIK Aron® giv® jurisdiction to the Magistrate under sub-section (8)

—  of section 488 of the Criminal Procedure Code.
Patkar J.

In the case relied on by the learned Magistrate the 
husband had a fixed place of residence in Lahore, and 
it was held̂  that a mere temporary sojourn to Lucknow 
with his wife did not confer on the Lucknow Court juris­
diction to entertain the application.

We would, therefore, reverse the order of the lower 
Court dismissing the application, and direct the Magis­
trate to issue notice to the husband, and decide the 
application on the merits.

W i l d , J . — This is an application by the petitioner 
Khairunnissa, residing in Madanpura, Bombay, to set 
aside the order of the learned Presidency Magistrate, 
Sixth Court, Bombay, dismissing for want of jurisdic­
tion the application made by her under section 488 of' 
the Criminal Procedure Code for maintenance against 
her husband.

The case of the petitioner is that she was married to 
the respondent at Ambarakpur, that she and her husband 
went to Surat where they lived for six or seven months, 
that owing to ill-treatment by her husband she was 
taken to her father’s house in Bombay, that her husband 
joined her there and stayed with her for eight days and 
that thereafter he left her and was not heard of for 
some time. Finally, however, he was found to be at 
Karachi and it appears that he is now at Mubarakpur in 
the United Provinces.

The learned Presidency Magistrate dismissed the 
application following the ruling in Ramdei v. Jhunni 
LdV-̂  ̂ on the ground that the words “ last resided ” in
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section 488 o f tlie Criminal Pj?ocediire Code do not con- 
template a mere casual residence in a place for a KHAnitrsissi.
temporar\' purpose. bashi?!ahmee

It is true that, according to tlie petitioner's statement, wiilj.
the residence of her husband at Bombay was merely a 
temporary one. The meaning of the words “ last 
r e s id e d in  section 488 have apparently not been con­
strued by this Court an’d I would prefer td follow the 
ruling in 3frs. E. H. Jolly v. St. John William 
where it was held that temporary residence was sufficient 
to give the Court jurisdiction under sub-section (8) of 
section 488. ,It is difficult enough for a wife to recover 
maintenance from her husband who refuses to maintain 
her and to give a strict interpretation to the words 
“ last resided ” in section 488 would render the difficulty 
wen greater. Moreover, in this case it would appear 
that the respondent has no settled place of residence a.nd 
that this is not a case like that of Tiam.dei v. Jliunni 
LaP^ where the parties had a fixed place T)f residence.
I would, therefore, set aside the order of the learned 
Presidency l^Iagistrate dismissing the application and 
would direct him to proceed with it according to law.

Rnle mads absolute,
J. O. E.

(1917) 21 Gal. W. N. S72, ® (igag) 3 q. W. N. 231; 27 Gri. L, J. S20.
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Before Mr. Justioe Fawcett.

DHAEAMSEY KHETSEY v. BALKRISHNA PANDURANG SAMANT.''^ 1928 ,,

DelAhan Agriculturists' Relief Act {XVIJ of 1879), sections 2 and 11—
Agrioiilturist— Civil Procedure Code (Act V of 1908), Order X X X , rule 1—
Suit againsi a firm— Partifiers in the firm agricuUimsts'’— Whether firm 
“ agriculturist

The definition of “ agrieultmist ” in section 3 of the Dekklian Agriculturists’
Relief Act, 1879, can, only apply to a firm sned \inder the provisions of 
Order X X X , rule 1 of the, Civil Procedure Code, 1908, if that firm by itself or

*0. C. J. Suit No. 2376 of 1927.
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