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the face of it clear that there was order by the 
Collector in favour of the appellant necessitating a vSiiit 
within a year by the respondent. It is not necessary, 
therefore, to remand the issue.

The appeal fails and is dismissed with costs.
Decree confirmed.

,  B. a .  E.
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APPELLATE CIVIL.

Before Sir Norman Kemp, Acting Chief Justice, and Mr. Justice Murphy. 

BATANIjAL GHELABHAI ( o r ig in a l  P l a i n t i f f ) ,  A p p lica n t  u. AMAESING
KUFSAI^G AND ANOTHER (ORIGINAL DEFENDANTS), OPPONENTS.

Specific Relief /le; (I of 1 S T 7 ) ,  section 9— LmdlorU mid tenant— Dispossession
oj tenniii—Suit by landlord for possession in his own name.

Even 'wlien exclusive occupation of immoveable property is given to the tenant 
who is subsequently dispossessed, it is open to the landlord to bring a suit in 
his own name under section 9 of the Specific Relief Act, for an injury to the 
reversion.

Virjivandas Madhavdas v. Mahomed Ali Khan Ibrahim Ehan,^^  ̂ followed.

A pplication to revise an order passed by the Sub­
ordinate Judge at Nandurbar in Suit No. 1609 of 1926.

The plaintiff filed the above suit against the defend­
ants under section 9 of the Specific Relief Act alleging 
that he and his predecessors in title were the owners 
of Survey No. 102 in the village of Nandora, West 
Khandesh District, that he leased the property to 
defendant No. 2 and that defendant No. 2 was forcibly 
dispossessed by defendant No. 1. The plaintiff called 
upon defendant No. 2 to join him in filing the above 
suit but as he refused he was made a co-defendant.

The learned Subordinate Judge dismissed the suit on 
the ground that a landlord could not bring a suit in his 
own name for possession under section 9 of the Specific 
Relief Act when he had let the property to a tenant who

Ii 5—-40

*Civil Eevision Application No. 129 of 1928. 
‘1' (1880) 5 Bom. 208.
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im  was entitled to and was in possession ajid who was dis- 
possessed. The plaintiff applied to tlie High Court to

Gm̂ABMAi t}|ig oTder.
H. D. Tliahor, for the applicant.
K. H. KfJkar, for opponent No. 1.
K emp, Aa. C. J. :— The plaiiitiff-petitioiier alleges 

that he and’ his predecessors itf title were the owners 
of Survey No. 102 in the village of Nandora, West 
Khandesh District, that he leased the property to 
defendant No. 2 and that defendant No. ■ 2 was 
forcibly and unlawfully dispossessed by defendant 
No. 1 and that he only came to know of this on July 7, 
1926. He then called upon defendant No. 2 to join 
Mm in filing a suit for possession under section 9 o f the 
Speciiio Relief Act but defendant No. 2 refused t© 
join. The plaintiff thereupon filed Suit No. 1609 of
1927 in the Court of the Second Class Subordinate Judge 
of NandurbaT under section 9 of the Act and made. 
defendants Nos. 1 and 2 defendants to that suit. The 
learned Subordinate Judge framed an issue in these 
terms :— Is the plaintilf entitled to bring this suit ? ” 
He came to the conclusion that the question for deter­
mination was whether a landlord can sue for possession 
under section 9 of the Specific Relief Act when, as a 
matter of fact, the property is let to a tenant who was 
and is entitled to present possession. Shortly put, there­
fore, the question which he tried was whether the land­
lord could sue under section 9 when he had a tenant in 
possession who was dispossessed.

The learned Subordinate Judge came to the conclu­
sion that the plaintiff could not bring such a suit and 
dismissed it. Against that order the plaintiff has filed 
the present Civil Revision Application.

Clearly, if the plaintiff is entitled to file such a suit 
under section 9 the finding of the learned Subordinate



rliidge to the contrary is a matter whicli can be entertain- iQ29 
ed in revision for the eftect of the finding is to deprive Ra'PAULAIi 
tlie plaintiff of liis right to redress under section 9 and 
the learned Subordinate Judge has failed to exercise 
a iiirisdiction which he ousht to have exercised. -—

°  fCemp A g. C. J .
Section 9 o f the Specific Belief Act is in these 

terms:—-
% «

“  I f  any person  is  dispossessed w ithout h is  con sen t o f im m oveable  property 
otlierw ise  than in  due course o f la w , he or  any person  c la im in g  th rou gh  h im  
m a y , b y  suit recover iKjssession thereo f, not-w ithstaiiding any other t it le  that 
m ay  b e  se t up in  such s u it .”

There is nothing in this section to show that posses­
sion is confiKed to actual physical possession. In the case 
o f a landlord and tenant the landlord is in possession 
through his tenant and̂  as pointed out in Virjivandas 
Madhmdas v. Mahomed Alt Khan Ibrahim, Khan,̂ ^̂  
the proper remedy where exclusive occupation of 
immoveable property is given to a tenant is for the 
tenant to file a suit for possession but the landlord, if 
he desires to sue iiimiediately on the pos’sessory right, 
can sue in ^he name of the tenant and further, for an 
injury to the reversion, the landlord can sue in Ms 
own name. The injury in the present instance consists 
in a denial of the plaintiff’s title to the land for 
defendant No. 1 has taken possession of it claiming it 
to be his. I think, therefore, that there is an injury to 
the reversion in respect of which the plaintiff can sue in 
his own name. The plaintiff as landlord is entitled to 
recover rent from, his tenant and this right is one which 
comes under the definition of “ immoveable property ”  
in section 3, clause 25, of the General Clauses Act. In 
the case of Fadu Jhala v. Gour Mohun Jhalâ ^̂  the 
majority of the Judges held that a suit for the possession 
of a right to fish in a Khal the soil of which does not 
belong to the plaintiff does not come within the provi­
sions of section 9 of the Specific Relief Act. It was am

(1880) 5 B om . 208. (1892) 19 Gal. 644.

VOL. L lII j BOMBAY SERIES 775



192S) incorporeal right which was not intended to be inelnded 
RA'î LAi. within the provisions of the section. Here the case is 
aHELABHAi and there is, I  think, no objection to the
bTpS ng plaintiff suing under section 9 for the injury to the

—  reversion.
Kem p Ag. 0. J .

I f  the landlord were unable to file a suit under sec­
tion 9 of the . Specific Relief Act and the tenant were, as 
has been pointed out in one of the cases, disinclined to 
take any action under section 9 the landlord to obtain 
redress would then be in the difficult position of having 
to file a regular suit for a declaration of his title against 
the person in possession, of the land and, possession being 
evidence of title, the “ onus ”  would be on the plaintiff; 
whereas if the vsuit can be filed under section 9 it will 
lie on the 1st defendant to estaMisli by n. regular suit 
his title to the land.

But even if the plaintiff cannot sue alone we have the 
fact that he has joined his tenant as defendant 'No. 2 
in the suit and all the parties who are interested in the 
land are therefore before the Court and the Court can 
pronounce a decree -whicli will bind them all. The 
plaintiff attempted to persuade defendant No. 2 
when he filed the suit to join him as a co-plaintiff but 
defendant No. 2 refused. The suit was filed on 
December 1, 1926. Thereafter, an application was 
made on December 12, 1927, by defendant No. 2 for 
an adjournment to enable him to be joined as a plaintiff. 
That application was refused but it shows that 
defendant No. 2 consented later to participate as a 
plaintiff in the suit. Under these circumstances, there 
seems to be no objection to the suit.

It is impossible to leave this case without a very un̂  
favourable comment on the time that it has taken to 
dispose of it. The case took more than a year to 
decide in the lower Court and much of the summary
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Dature of the remedy under ’section 9 of tlie Specific 1 0 2 9

Belief Act lias been lost. Eatahlal
Q h e l a b h a i

We make tlie rule absolute and remand the suit for
trial under Order XLI, rule 23. The lower Court' S K u p s a n o

order discharged. The first opponent to pay the costs £7.
of this application.

Rule fiiade absolute.
"  B. G. E.

APPELLATE CIVIL.

VOL. LIII] BOMBAY SERIES 777

Before Mr. Justice Madgavkar.

RA^rCHAXDHA" ATLANTA DESAI axd â :otht®  (okigtnal Defe îdaots), 1929
AppEi.r.AN'Ts V. BHAGWANT GOPAL THAKUE DESAI (okiginal Plaintiff), July &.
I«ESPQ\D13NT.'® "

Civil Procedure Code (Act V of lOOS), Order X X I, rvle 66 (8) {e)— H'mdii
Law— Dccree on a debt against father, member of joint Hindu famihj—■

* Mi^nor sovs vot impleaded- in suit—Debt not tainted with hnmoraUttj—'
Application by decree-liolder "o insert hi proclamation of sale, “  right, title
and iyiterest of minor sons," ‘whether competent.
"When a decree is obttiined against a Hindu father on a ruzu-lvhata ^iiicli is 

not siiown to be tainteil with immorality, it is open to ifhe clrcree-liolder in 
execution proceedings to apply under Order XXI, rule 66 (2) (e) of the
Civil Procedure Code to have the riglit, title, and interest of the minor sons, 
not iiupieaded in the suit against tlie father, included in the proclamation, of 
sale.

Timmappa y. NarsinJia Timayai^^; Uayanand Pandurang t . Daji Narayan'- '̂> 
and Sripat Singh v. Tagore,^^  ̂ referred to.

S e c o n d  Appeal No. 890 of 1927 from the decree passed 
by N. V. Desai, District Judge at Ratnagiri, in Appeal 
Ko. 60 of 1927.

Application under Order X X I, rule 66 (e), of the Civil 
Procedure Code.

The plaintiff brought a suit on a ruzu-khata (adjusted 
account) against Anant, father of the defendants  ̂
who were minors, and his brother Hari, the latter 
being impleaded on the ground that he was a 
member of a joint Hindu family along with Anant.

*Second Appeal No, 890 of 1927.
(1913) 37 Bom. 631. 50 Bom. 793.

(1916) L. R. 44 I. A. 1.


