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defendants. There were transactions on each side
creating independent obligations on the other and the 
balance has shifted from one side tô  the other. I may 
refer in this connection to the cases of Satapjpa y. 
Anna/pim̂ ^̂  and Gcmesh v. Gymiu}^  ̂ I  think, therefore, 
that the proper Article applicable to the present case is 
Article 85 of the Indian Limitation Act and that the 
suit is within time.

On these grounds I think that the decision of the 
lower Court is correct and this appeal must be dismissed 
with costa

The cross-objections a,re allowed as ;against defen­
dants Nos. 2 and 3 only witli costs and interest is 
awarded at 6 per cent, on Es. 5,103-11-9 from the date 
of suit till payment.

Af'peal dismissed and cross- 
objections allowed.

<i> (1922) 47 Bom. 128.
J. a. B.

(1897) 22 Bom, 606.
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Before M'f. Justicc Paiknr and Mr. Jvsticc Baker.

L A X M A N  E A M J E E  J A D H A V  (o u io in a l  Pi.AiNTira''), A h w .a n t  u . D A T T A -  
T E A Y A  E A M K P J S H N A  A D V I I jK A E  a n d  o th k k s  (o r ig in a l  D efe n d an ts) , 
E esp o n d e n t s .*

Indian Limitation Act (IX  of 1908), Article l lA — CAvil Proccdtire Code (Act V 
of 1908), Order X X I, rule 103.

Tlie plaintiff obtained a decree for redemption and in execution I’ecovered 
possession of the property in disimtc. Ho was liowevor diHpossessed by reason 
of proceedings under Order X X I, rule 100 of tlie Civil Procedare Code, More 
than one year after tlie order in those proceedhigB he fded the present suit to 
recover posseasion on the strength of his title :
....Held, that the suit was barred by limitation inaamiich aa the right to present
possession on the strength of title was n- right which it was necessary to 
enforce by a, suit within one year \inder Article llA  of the Indian Limitation 
Act and Order XXI, rule 103 of the Civil Procedure Code.

Bhau valad Bala Ehujari v. Bapaji approved.

^Second Appeal No, 144 of 1927 from the decision of G. S. Kajadhyaksha, 
District Judge o£ Satara, in Appeal No. 45 of 1926.

(1889) P. J. 101.
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The suit contemplated by Order X X I, rule 103, is not confined to a eiiit for 1939 
possession of the property. It is a suit to establish a right which the plaintiff 
■claims to the present jx>ssession of the property. And this right may be 
established either on account of his right to possession or on accoimt of his title.

Sardhaii Lai v. Amhika Pershad '̂ '̂*; Maliadev v. and Ghail Behari Lai Da'sva.hb̂axa
V. Kidar followed. . Ramkkiskita

Laxmishanlzar Devsliankar v. Hamjabhai Usufally,^^^ distinguished.
Though rules 58 to 63 and rules 97 to 103 relate to different matters, the 

■ principles applying to one set of rules equally apply to the other. The foriflet 
rules relate to the objections with regard to the attachment of the property at 
the instance of a claimant having some interest in or possession of the property, 
while the latter relate to the objections respecting the possession of the property 
in execution of a decree by a purchaser of the property or by the decree-holder 
oj some person other tlian the judgment-debtor.

Minguel -intone Lopes v. Waman Lakshman Loliar'-^  ̂ and Karsan v. Ganput- 
fo llow ed .

Suit to recover'|)ossession o f property.
The property in dispute belonged; originally to two 

persons, Bala and Krishna, a,s mirasdars. They 
executed three mortgfiges On the property; (1) for Rs, 44 
on April 3, 1864; (2) for Rs. 150 on June 7, 1864; and 
(3) for Rs. 152 on June 23, 1867.

On March 1, 1921, the heirs of Bala and Krishna 
sold the equity of redemption to Lakshman (plaintiff) 
for Rs. 530.

The plaintifi brought a suit (No. 1060 of 1921) to 
redeem the uiortga,ges. In that suit, Dattatraya and 
others (defendants) were impleaded as party defendants 
as they were the original Inamdaxs. The trial Court, 
following Satagauda v. Satapa,̂ '̂  ̂ held that they 
were not necessary parties, and struck out their naiaes.
The plaintiff obtained a decree in his suit on July 15,
1922, and obtained possession of the lands, on Noyember 
30, 1922.

The defendants next applied under Order X X I, 
rule 100, to be reinstated in possession of the lands and 
obtained an order in their favour on April 11, 1923.

a) (1888) 15 Gal. 521. w (1919) M Bom. 616.
'2) (1902) 26 Bom, 730. (S) (1889) p ,  J. 17.

(1919) 1 Lah. 57. t«) (1897) 22 Bom. 876.
(1919) U  Bom. 698.
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1929 On December 18, 1924, tJie plaintiff filed a suit to 
recover possession of the property from the defendants.

The trial Court raised a preliminary issue, whether 
tlie plaintiff’s suit wa,s barred by reason of its having 
been brouglit more than a year after the order was passed 
against him, and found it in the affirmative. The suit 
was accordingly dismissed.

On appeal the decree was confirmed by the District 
Judge.

The plaintiff appealed to the Hi^h Court.
K. N. ICoyaji, for the appellant.
P. V. Kane, for respondent No. 1:
F, D. Limaye, for respondent No. 3.
Patkar, J. :—In this case the property in suit, 

originally belonged to Bala Bapii and Krish.na, Mahadu. 
By their deeds on April 1864, June 7, 1864, and 
June 23, 1867, they mortgaged the property to one 
Bhiku Sonar. On March 1, 1921, the plaintiff pur­
chased from the heirs of tlie m.ortgagors their equity of 
redemption, and broiig'.lifc Suit No. 1060 of 1921 for 

‘ redemption against the m.ortgag‘ees to which defendants 
Nos. 1 a'D-d 4 were made parties. They contended that 
they were the Inamdars of the village, and had also the 
mirasi right, but as the title wliicli they set up was 
paramount both to the mortgagor an'd the mortgagee,

■ their names were struck off in the redemption suit. The 
plaintiff however obtained a redemption decree on July 
15, 1922, and got possession on NoveD,iber 30, 1922.

- Defendants Nos. 1 and 4 made two applications, 
Exhibits 111 and 120, under Order X XI, rule 100, and 
were successful in their applications, and possession was 

, Handed over to them on April 11, 1923. The present 
suit was brought by the plaintiff on the strength of his 
title more than a year after ;the order in the Mis­
cellaneous Proceedings. Both the Courts held that the



suit was bal’red under Article l l A  of the Indiaji ^  
Limitation Act. laxmajj

It is ursred on belialf of the appellant that the view 
of both the Courts that the suit is barred by limitation bamkkissna 
under Article 11A is erroneous. Under rule 103 of 
Order X X I a party who is unsuccessful in the Mis­
cellaneous Proceedings is entitled to bring’ a suit to 
establish the right which he claims to the present 
possession of the property, but subject to the result o f 
such suit the order shall be conclusive. It is urged on 
behalf of the appellant that the present suit is not based 
on the right to present possession of the property, but 
is based upon his title, and therefore Article l l A  of the 
Indian Limitation Act does not apply. It is further 
urged that there is difference in the wording of rule 63 of 
Order X X I, and role 103 of Order X XI. The former 
refers to a suit to establish a right to the
property in dispute, whereas under the latter the suit
contemplated relates to the right which the plaintiff 
claims to the present possession o f the property. In 
support of this contention reliance is placed on the cases 
of Lcmcmishankar BemhcLnhar v. Hamjahhai TJ 
Rukmabai v. Fakirsa Hanmmtsa}^  ̂Rango Vithal v.
Rikhivddcis bin Rayachand} '̂*

Rules 58 to 63 corresponding to sections 278 to 283 of 
the old Civil Procedure Code and rules 97 to 103 
corresponding to sections 328 to 335 of the old Civil 
Procedure Code, run on parallel lines. The former 
sections relate to the objections with regard to the
attachment of the property at the instance of a
claimant having some interest in or possession o f the 
property, while the latter relate to the objections 
respecting the possession of the property in execution 
of a decree by a purchaser of the property or by the
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1929 decree-holdor or some person other than the Judgmeiit-
LmN- debtor. As the former set of rules relates to attach-
eamjee property, rule 63 refers to a suit to

Battateaya establish the right which the plaintiff claims to the
EAM̂ atmA dispute. As the latter set of rules refers.

PatJcaf J. possession, rule 103 refers to a suit to establish the 
rig'ht which "the plaintiff claims to the present possession 
of the property.. Though the two sets of rules relate to 
different matters,, the principles applying to one set
of rules equally apply to the other accor'ding to the
decisions in M.inguel Antone Lopes v. Waman 
Lakshman Loliar̂ ^̂  and Karscm y . Ganfatram.}^^ 
The suit contemplated by rule 103 of Order X X I  is not 
confined, in our opinion, to a suit for possession of the 
property. It is a suit to establish a right which the 
plaintii claims to the present possession of the property. 
And this right may be established either on account of
Ms right to possession or on account of .his title.
According to the view of the Privy Council in SarcDhari 
Lai V. simhika Fershad,̂ '̂  ̂ the policy o f the Act 
evidently is to secure the speedy settlemen.t of questions 
of title raised at execution sales, and .for that reason 
a year is fixed as the time within which the suit must 
be brought. Their Lordships observed (p. 526):—

“ But beaidea tliat, the Code docH not prescribe tlio eslieni; to which the 
investigation should go; and thovigh in some cawcs it may be very proper 
that there sliould he as full an inveatigntion as it a Kiiit wore matifcntod for 
the very purpose of trying the qiiCGtion, in other caeca it may also be the 
most prudent and proper courBe to deliver an opinion on Huch facts as are 
before the Subordinate Judge at tiie fiiue, leaving the aggrieved party to 
bring the suit which the law allowa to. him. However tliab may be, . . .  in this 
case the order was made; and it was an order within the jurisdiction of the 
Court that made it. It ia not conduBivc; a suit may be brought to claim the 
property, notwithstanding the order; but then the Law of Limitation says 
that the plaintiff must be prompt in bringing his suit.”

In Bkau valad Bala Bhujari v. Bapaji under
similar circumstances, the claim was held to be barred

(1889) P. J. 17. w (3888) Ifi Gal. 521.
(1897) 22 Bom. 875 at p. 883 (1889) P. J. 101 at p. 103.
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on the ground that it was brought more than a year ^
after the order in the execution proceedings. It was laxman
held that the prayer in the plaint was exactly the same ».
as the prayer in the application that defendant’s 
obstruction should be removed* and. possession given.
In that case, just as in the present, the plaintiff did not 
attempt to put forward any title consistent with the 
defendant's present possession or to admit that defen­
dant had a right to present possession though for a 
limited period. On the contrary the plaint was based 
on the assertion that plaintiff had by virtue of the 
purchase the right to present possession and that 
defendant had no right to possession at all. To the 
same effect is the decision in the case in Mahadei) v.

In Unni Moidin v. Pocker̂ '̂* it was held that 
the scope of a suit under rule 103 of Order X X I, Civil 
Procedure Code, filed to contest an order ma'de under 
either rule 98 or rule 99 or rule 101, is not the deter­
mination of the mere question of possession of the 
parties concerned, but the establishment of the right or 
title by which the plaintiff claims the present 
possession of the property. _ It was observed after 
referring to the difference in the wording of rules 6B 
and 103 that (p. 229):—

This does not show that a sxiit under rule 103 is concerned only with the 
fjfuestion of actual possession at the date of the siiinmary order. The suit 
is to establish the right which the plaintiff claims to the present possession of 
the property, and this right may be established without showing that the 
plaintiff was in actual possession at the date of the summary order against him.”

In Chail Behari Lai v. Kidar Natĥ ^̂  it was held that 
the effect of the order under Order X X I, rule 99, was to 
hold the person who succeeded in the Miscellaneous 
Proceedings as entitled to possession as against the 
decree-holder unless and until a regular suit was 
brought against him ,. and that the plaintiff had to
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1929 establish by that suit his own right to present posses- 
lamIn sion as well as his own title and he could not succeed
BAmJEE merely by showing that the finding under rule 99 was

Dattatbaya erroneous. Decree-holders or auction-purchasers are 
r a m k b i s h n a  possession at the time of the order under rule 99

and are still bound to bring a suit within one year under 
rule 103 and Article l lA  of the Indian Limitation Act. 
We tliink, therefore, that even if the subsequent suit con­
templated by rule 103 is brought on the strength' of 
title, it must be brought within one year under 
Article l lA  of the Indian Limitation Act and rule 103 
of Order X X I of the Civil Procedure Code.

The case of Laosmishankar Devshankar v. Hamjabhai 
Usufally,̂ '̂' relied on on behalf of the appellant, has no 
application to the facts of the present case, for in that 
case there was no investigation in the execution 
proceedings, and no order necessary to be set aside. 
On the other hand in the execution proceedings, the 
plaintiff who subsequently brought the suit was 
specially authorised to bring a regular suit. It is 
observed at p. 523 :—

“ Ib this case as the Subordinate Judge had made no inquiry into the validity 
of Shivnath’s mortgage, but merely directed the decree-bolder to bring a regular 
suit, and that order was confirmed by the High Court, it follows that no 
concluaiv®' order had been made, and the decree-holcler waa entitled to his 
ordiaary remedies to establish his right to the jiroperty claimed by Bhivnath, 
and he could only do that by getting the mortgage set aside.”

Similarly, the case of Rukmabai v. Fakirsa Hm- 
is distinguishable on the ground that it was a 

suit to set aside an award decree, and though the plaintiff 
sought to recover possession of the property, he could not 
urge the claim with regard to the nature of the award 
decree in the execution proceedings. In the execution 
proceedings the plaintiff claimed that possession should 
not be allowed to be transferred until he took steps to 
set aside the award decree, which he said was obtained
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by fraad, and the subsequent suit brought by him could ^
not therefore be treated as a suit to establish his right laxmak
to the present possession of the property which he 
claimed in those proceedings, and the order in the 
execution proceedings was based on the ,view of the 
Court that so long as the award decree stood, the 
plaintiff, who subsequently brought the suit̂  was bound 
by it, and there was no reason to justify his obstructing 
the delivery of possession to the defendant in the case.
Besides, there was no investigation in the execution 
proceedings, and the question with regard to the validity 
o f  the award decree was not in fact, and could not be, 
gone into in the previous proceedings. The case of 
Rango Vithal v. Rikhivadas bin Rayacliancl̂ '̂* does not 
support the appellant’s contention. It was held as the 
result of all the considerations set forth in the judgment 
that where there is a subsisting right which is con­
tradicted by the summary order and the possession 
obtained or confirmed under it, and such right continues 
to^ubsist during 12 months so as to ground a suit for 
possession, and to be properly asserted by such a suit, 
the suit by the person dispossessed or refused possession 
to establish his right must be brought within one year, 
failing which he cannot sue afterwards on any portion 
of such right, but that in other cases, as his right is 
consistent with the order and the possession, he is not 
forced to any action until some present relief becomes 
legally claimable. At p. 177 it is osbserved:—

“ If the order haa been made against the purchaser in execution of the title 
of the judgraent-deb+or, it amoiints to a denial that that title embraces a liglit 
to present possession. If the title does embrace such a right, the order ought 
to have been different, and the purchaser suing ‘ to establish his right ’ must 
succeed if he establish this right to present possession, no matter what other 
rights over the same laad may be vested in his opponent. But the words, it 
is plain, are intended to have but a single sense, ■whether they are applied to 
the execution-pm-chaser or his antagonist: if they mean the right to present 
possession for the former, they must mean it also for the latter.”
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1929 In the present case the right to the present possession 
LAxmn of the plaintiff is contradicted by the order in the 

previous execution proceedingK% arid the relief asked 
DATOA-rjiAYA present plaintiff is not consistent with' the order
B a m k k ish w a   ̂ ,

obtained by the deienda^nts tor possession m the previous 
Miscellaneous proceedings, The right, therefore, to 
the present .possession on the strength of title would be 
a right which it was necessary to enforce by a suit 
within one year under Article 11A  and Order X X I, 
rule 103. We think, therefore, that the view of the 
lower Court that the plaintiff’s claim iŝ  barred by 
limitation is correct. The appeal must therefore be 
dismissed with costs. The appellant will pay two sets 
of costs.

A f  peal dismissed.
B. G. R.

APPELLATE CIVIL.

1929 
March 20.

Before Mr. Juatke Fatkar a{H<l Mr. JunLicr, Balior.

SHEIKH AHMED valad BHAUDDIN PAEKAJ.i and oaTtKns (oeiqinal Defbn-, 
DANTS Nos. 1 TO 13), AlMJiANl'S ». BAHU ],>BV-II ZIJJAM and OTIIJilES 
(OEiGlSAI. PlAXNTIFB’ AND DefKNBANTS KoS. 13 TO 15), RlSai’ON'UliNTS.'''

Civil ProceduTG Code {Act V of 1908), .section 11, expJiMutkni IV —Ren judictttu— 
Khoii Knlaragi land— Mortgage— Salc of equihj of Tedcviftion-~-Disjmsession hy 
mortgagor— Suit to rccooer •potjaen.'imi btj m orlgagea vendee— Suit decreed on 
the strerujth o f sale deed and adverse pos,‘fes.‘iion—-Subfiequcnt suit hy 7noTtijagor 
for reiem ftion—Kholi Settlem ent A ct (Bom. A ct I  of 1880), section  9.
Tha lands in auifc belonged to one Paudu aa ocuupiiucy lieuaut in a Klioti 

Village. In 1870 Pandu mortgaged the landB to tlic anccRt.ors of defendants 
Nos. 1 to 12. The mortgageea werti in poaaeBBioiv sinco' the date of the mortgage, 
In 1882 Pandu aold t,lie fiyuity of redemption to the mortgagees under a registered 
deed. In 1015 the pluanfcill's (who, wii-li defendants No.s. 13 to 15, were the 
descendiiuta of Pandu) recovered posBeBsion of the lands by a possessory suit 
under scction 9 of the Specific Relief Act, 1877. In 1918 the mortgagees 
{defendants Nos. 1 to 12) filed Suit No. 243 of 1U18 against the mortgagors (the 
deBcendants of Pandu) to recover possession on strength of the sale deed in their 
favour. A decree was passed in favoxu' of the mortgagees on the ground that after 
tHe data of the sale deed the poasesaion of the mortgagees was adverse and the sale 
deed -was held Binding on the descendants of the mortgagor. This decree was 
confirraed in second appeal to the High Court on the ground thai; defendants

^Appeal from Order No. 18 of 1927.


