
and Emperor v. Bhimaji Venhaji}^  ̂ Otlier arguments 1929
have been advanced before us in support of a trial.of Ehpkeo®
this case before a Court of Session. On the wliole I  kbisotaw
think that this is a fit case which ought to be tried by a 
Court of Session.

We are not laying down a general proposition that 
every offence under section 124A or any offence in which 
the punishment exceeds the maximum sentence which a 
Magistrate is competent to inflict must be committed tO' 
the Court of Session. On the other hand it is the dnty 
of the Magistrate to try cases which, in his opinion, 
could be adequately punished by him and not shirk his 
responsibility by committing them to the Court of 
Session in the absence of any overriding reason Justify­
ing the 'departure from the ordinary rule. Having 
regard to the large circulation of this paper, the gravity 
of the ofience and the other circumstances which have 
been brought to our notice in the arguments before us, 
we think that the accused in the present case ought to be 
tried by the Court of Session.

I agree, therefore, with the order just proposed 
directing that the Magistrate should conduct the inquiry 
with a view to comimit the accused to the High Court 
Sessions.

Rule 'made ahsol'ute.
3 .  G. E .

(1917) i2  Bom. 172.
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Before Mf. Justice Mirza and Mr. Justice Paihar,
199Q

EMPEEOE EATANSI H IR J I*  P e h r t ^  m l
Bombay Municipal Act {Bom. Act I I I  of 1888), sections M2A (b), 471i ------- -

394 (1) (a) (ii), Schedule M, Part I I— Ghee Jcepi for sale not in excess of 
qum tity mentioned in schedule M— License from, Municifal Gommissioner—
“  Otlier milk products”  meaning of.
A person wlio keeps ghee for sale in tis  shop not in excess of iilie quantity 

speci&ed'in Part XE of Scliedfile M  does not require a license from the 3/Cxmicipal 
 ̂ Criminal Application for Ee^ision No. 433 of 1928.



E5II>EE.0E 
V.

;L929 Cominissioner -under section 412A {b) of the Bombay Municipal Act for sale o f  
snch gliee, having, regard to the provisions of section 394 (1) of the said Act. 

The expression “  other milk products ”  occurring in section 412A (b) of the 
B ata jjs i Bombay Mimicipai Act does not incInde “  ghee.”

H ib ji Olarh t. Gashart]i^ ’̂> and Sandman v. Breach, r e f e r r e d  to.
Per Patkak I . :— “ In the case of penal statutes and i5seal enactments a 

strict conatrnction most faToraable to the subject ought to be adopted.”
Mylapore H indu Permanent Fmid (Lim ited) v. The Corporation of Madras, 

Manindra Chandra Namdi y. Secretary of State for India '̂^  ̂ and Em-peror v . 
EadarbJiai,^^^ referred to.

A pplication to revise the order of convi-ction and 
sentence passed by H. P. Dastur, Chief Presidency 
Magistrate, Bombay.

The acQused had a grocer’s shop in Kolsa Mbhala- 
outside the fort of Bombay, where he used to sell corn,
oil and ghee in retail. On July 24, 1928, the
Muiiicipal Commissioner wrote a letter to> the accused 
asking him forthwith to obtain a license for the sale o f 
ghee ander section 4i2A of the Bombay Municipal Act. 
The accused declined to do so an'd contended that he 
kept ghee less, than four cwts. which was the 
maximum quantity specified in. Schedule M, Part II, for 
which no license was required under the Act. On 
August 10, 1928, three tins of ghee weighing about one 
cwt. were found in his shop and as the accused had no 
license, he was prosecuted by the Bombay Municipality 
under section 412A (b) of the Municipal Act 
before the Chief Presidency Magistrate who convicted 
him under the said section and sentenced him to pay a 
fine of Rs. 10.

The accused applied to the High Court.
G. N. ThaJwr, with F. N. Chatrapati, for the 

accused.
A  C, Coyaji, with Crawford Bailey & Co., for the 

Municipality.
(1818) 8 Taunt. 431. (1908) 81 Mad. 408.
(1827 7 B. & 0. 96. (1907) 34 CaL 257 at p. 268.

(1927) 29 Botii. L. B. 987  at p. 995.
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M i r z a , J. :— This was a test case brought against the laair
applicant at the instance o f the Bombay M iinicipalitj embeeob
for an offence under section 412A (h ) of the City of batahsi
Bombay Municipal Act (Bom. I l l  o f  1888), The Chief 
Presidency Magistrate, before whom the applicant was 
tried, convicted and sentenced him to pay a fine o f  Rs. 10,
From the conviction and sentence the applicant has come 
before* us in revision.

Section 412A (b ) of the City of Bombay Municipal
Act; 1888, was inserted by Bombay Act V I of 1913. As 
since modified it reads as follows ;—

412A. No person sball withoxit or otherwise than in conformity -with the 
terms of a license granted by tlie Commissioner in this behalf.............

(h) use any place in the city for the sale of milk, butter or other milk piodticts.

The words butter or other milk products ” appearing 
after the word “ milk ”  in clause (b ) of this section were 
inserted by Bombay Act V I o f 1916, section 8. It is 
admitted by the applicant that he uses a place in the 
Bombay City for the sale i n t e r  a l i a  of ghee, but he 
contends that he never keeps in that place a quantity 
o f ghee for sale in excess of 4 cwts. He further admits 
that he has no license from the Bombay Municipality 
f  or the sale of ghee but contends that under the provi­
sions of section 394 of the Municipal Act he is exempt 
from taking out a license for the sale of ghee which is not 
in excess of 4 cwts. Section 394 of the Municipal Act 
i n t e r  a l i a  provides :—■

“  (1) Except under and in conformity with the terms and conditions of a 
license granted by the Commissioner no person shall— (a) keep, in or npon any 
premises, for any purpose whatever, (i) . . . .  or (ii) any article speciiied in 
Part I I  of Schedule M , in" escess of the quantity therein prescribed as the 
maximum quantity of sucli article which may at one time be kept in. or upon. 
tliQ same premises without a license

Schedule M, Part II, mentions “ Ghee kept for sale,’"'
and the “ Maximum quantity which may be kept at any
one time without a license ”  as “  4 cwts.” The present
section 394 of the Municipal Act was substituted for 

L  J o 3 — 3
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Mirza J.

1929  ̂the original section by Bombay Act II  of 1911,
e.™ ob section 15. Tlie’ clause “ Gliee kept for sale
ba'ILjjsi 4 cwts/' was inserte'd in Scliedule M, Part IJ, by
" t o  Bombay Act V II I  of 1918, section 22 { a ).

The learned Magistrate is o f opinion that " ghee ”
falls urider the description “ other milk products in
section 412A ( I ) . For the meaning to be given to the 
term ghee he relies upon section 4 (ii) explanation 
(1) of the Bombay Prevention of Adulteration Act 
(Bom. V o f 1925) which states that ghee or butter which 
contains any substance not exclusively derived from 
milk shall be deemed to be an article o f food not
of the nature, substance or quality it purports to be.

It will not be disputed that g h e e i s  derived 
from milk but can it be said o f “ ghee as 
it can be said of cream, butter, whey or curd 
that it is a direct product of milk ? For one thing 
“ ghee is not subject to the same speedy decay as 
these products of milk along with milk are. In this 
respect ghee ” does not resemble milk to the same 
extent as these products of milk do. “ Ghee ” is made 
from melted butter. Pure ghee no doubt is derived 
from milk, as it is made from butter which is a product o f 
milk. “ Ghee/' however, is not the same as butter. It 
possesses certain qualities, e.g., durability, which make 
it distinct from butter. In many respects “ ghee ” and 
butter are put to different uses

The contravention of section 412A is made penal 
under section 471 of the Municipal Act. The subject 
of contravention in section 412A (h) is mentioned in 
section 471 as “ milk, butter, etc., not to be sold without 
a license,” the words “ other milk products ” are not 
mentioned.

Section 412A (&) read with section 47l being a penal 
•section which affects the finances of the subject
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immust, according to the recognised rules of inter­

pretation, be strictly construed. “ G h e e i s  a well ' EMieEaoi?
known article of food o f wliicli the legislature must be ratIjtsi
deemed to be aware. It is expressly set out in certain 
parts of the Municipal Act, e.g., in sections 414 and 415. j.
The words other milk p r o d u c t s a p p e a r in g  in 
section 412A (I) should, in my opinion, be
construed ejusdem generis with reference to what 
precedes those words. In that view “ other
milk products would be of the same kind 
or nature as milk or butter. The meaning to 
be given to the words “ other milk products should 
be less comprehensive than they would otherwise be if 
they stood by themselves without the words “ milk,
butter ” ■ preceding them. Thus in Clarh v.
Gcmkartĥ ^̂  in construing the words or other 
product ” in ' ‘■corn, grass, or other product 
appearing in 11 Geo. II, c. 19, it was held that young 
trees were not distrainable under these words. Simi­
larly, the Sunday Observance Act, 1677, 29 Car. II, c. 7, 
enacts that no tradesman, artificer, workman, 
labourer, or other person whatsoever shall follow his 
ordinary calling on Sunday. In Sandiman v,
Breacĥ ^̂  the word person appearing in this section 
was construed as being confined to persons of callings 
of the same kind as those specified by the preceding
words, so as not to include a farmer.

The construction for which the prosecution contends 
would bring section 412A into conflict with section 394 
(1) (a ) (ii), read with Schedule M, Part II, whereby the 
possession of “ g h e e f o r  sale without a license is per­
mitted up to 4 cwts. Where two co-ordinate sections 
are apparently inconsistent an effort must be made to 
reconcile them; see Ehhs v. Boulnois} '̂  ̂ The language

(1818) 8 Taunt, 431. ®  (1827) 7 B. & 0. 96.
(1875) L. K  10 Oh. m  at p. i8 i.

L Jffl 3— 3a



1929 of every enactment must be so construed, as far as
■Em'EROR possible, as to be consistent witli every other which it
batansi ' does not in express terms modify or repeal. . See

Maxwell on Interpretation o f Statutes, 5th edition,
Mifza 25g_ Eepeal by implication is not favoured. See

Maxwell ibid 268.
The learned Magistrate has attempted to reconcile 

his view of section 4.12A with section 394 in this 
manner ; He says the words “ ghee kept for sale/  ̂
appearing in section 394-, Schedule M, Part II, must 
mean ghee kept in such, a place not for storing purposes, 
but for sale although that place itself is not a place for 
sale. Mr. Coyajee for the prosecution adopts this 
argument. He has urged before us that as long as a 
person keeps any quantity of ghee stored in his house 
or godown he is under no obligation to obtain a license 
for doing so; but if he stores ghee ” in excess o f 4 cwts. 
without selling any part of it but intending eventually 
to sell the same he must obtain a license for such 
storage. Schedule M, Part II, according to this 
argument, would govern su.ch a case only. “ Ghee 
stored up to any quantity for private consumption or 
up to 4 cwts. for sale would require no license. But 
before any part of the ghee ” could be sold although 
the total quantity stored at the tim.e may be under
4 cwts. a license would be required. Section 412A (b)
would, according to this axgument, apply to such a case. 
Mr. Coyajee admits that the construction he is seeking 
to put on section 394 read with section 412A would 
necessitate in some cases the obtaining of two separate 
licenses in respect of the same goods; one license for 
storing ghee ” in excess of 4 cwts. with the intention 
of selling the same and another license to enable the 
storer to sell any part of these goods. The legislature 
in my opinion ooul'd not have intended such a result.
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I am unable to agree with this attempt to reconcile 1929
section 412A' with section 394. “ Ghee ” kept for sale, EM"̂ oa
in my opinion, means that it may be sold where it is 
kept. Section 394, Schedule M, Part II, relating to 

ghee is a later enactment than section 412A. Part I I  " J- 
of Schedule M relating to “ ghee ” must in my opinion 
be regarded as forming part of section 394 There is 
no apparent contradiction or inconsistency between 
section 412A and the provisions of Schedule M, Part II, 
relating to ghee which would call for the applica­
tion of the rule of construction that the provisions of 
the section should prevail against those of the Schedule 
to the Act. Section 394 read with Schedule M, Part II, 
relating to “ ghee ” forms one enactment o f the legis­
lature, and section 412A  forms another enactment of the 
legislature although both are embodied in the Municipal 
Act which, for the sake of convenience and ready refer­
ence, is made to read as a whole. It does not follow that 
if a conflict or inconsistency is found to exist between two 
provisions appearing in the Municipal Act regard will 
not be had to the respective dates of their enactment 
in order to ascertain whether the later enactment can­
not by implication be said to have repealed the earlier.
I f  an attempt at reconciling section 394, Schedule M,
Part II, with section 412A is impossible, then section 394,
Schedule M, Part II, relating to “ ghee ” being the later 
enactment of the legislature must be deemed by implica­
tion to have repealed section 412A which is earlier.
See Wood v. Riley

Mr. Coyajee has relied upon the Statement of Objects 
and Reasons in connection with Bill No. 6 o f 1918 which 
became Bombay Act V III  of 1918 as a help towards 
construing the meaning to be given to the words “ other 
milk products'' in section 412A. He has called our
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1929 attention to tlie Bomhay Government Gazette, Part V, 
em ŝoe page 602, paragraph 22, which states: Ghee is
ratInsi combustible as vegetable oils, particularly when kept
Htkji in a large quantity. Under Part IV a license is 

ifim j. required for manufacturing ghee.” In construing the 
proFisions of a statute it is not open to us to consider 
the Statement of Objects and Reasons as they form no 
part of the Statute. I am unable, however, to agree that 
the Statement of Objects and Reasons to which 
Mr. Coyajee has referred supports his contention. I f  on 
this argiunent the intention of the Legislature was to 
embody in Schedule M, Part II, the Statement of Objects 
and Reasons here relied on, it would have ma,de the provi­
sions for the licensing of “ ghee ” in excess of 4 cwts. 
applicable to all cases and not restricted to cases where 
there is intention to sell.

Section 412A in its present form was enacted as far 
back as 1916. This test case and its companion cases are 
the first attempt on the part of the Municipality since 
then to apply its provisions to “ ghee.” , The construc­
tion now sought to be put on section 412A by the prose­
cution cannot in my opinion be s^istained in view of the 
express provisions of section 394, Schedule M, Part II, 
relating to “ ghee and the absence of any express 
mention of “ ghee ” in section 412A.

The conviction of the applicant is reversed, the 
sentence set aside and the fine, if paid, is ordered to be 
refunded.

PA.TKAR, J . ;—The accused in this case is charged 
under section 412A, clause (&), of the City o f Bombay 
Municipal Act, III  of 1888, for having used a place for 
the sale of ghee without a license from the Municipal 
Commissioner, On July 24, 1928, the Munici­
pality called upon the accused, who has a grocer’s shop, 
to apply for a license. The accused refused to do so on
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the ground that he was selling a few tins of ghee a 1929
month and that it was not necessary to apply for ejô oe
a license. On August 10, three tins of ghee iutInsi
were found in his shop and as he had no license the 
present prosecution was launched against him. The Patkw J.

defence of the accused was that he was entitled to keep 
4 cwts., that is about 12 tins of ghee for sale in his shop 
under section 394 (1) {a) (ii) of the Bombay Municipal 
Act. Section 394 (1) [a) (ii) provides that “ except 
under and in conformity with the terms and conditions 
of a license granted by the Commissioner no person 
shall keep, in or upon any premises, for any purpose 
whatever, any article specified in Part II of Schedule M, 
in excess of the quantity therein prescribed as the 
maximum quantity of such article which may at any one 
time be kept in or upon the same premises without a 
license.'’ Schedule M, Part II, enumerates the articles 
and the maximum quantities which may be kept 
at any one time without a license, and by Act V III 
of 1918, section 22, ghee kept for sale was 
enumerated as one of the articles and the maximum 
quantity which may be kept at any one time without 
a license was prescribed to be 4 owts. It is clear, 
therefore, that the accused was entitled to keep 
in or upon his premises ghee for sale up to 4 owts. The 
quantity found in his shop was about 1 cwt. Sec­
tion 412A (&) enacts that “ no person shall without or 
otherwise than in conformity with the terms of a license 
granted by the Commissioner in this behalf use any place 
in the City for the sale of milk, butter or other milk 
products.” It is urged on behalf of the prosecution that 
ghee is included in the words “ other milk products,” 
and, therefore, it was necessary for the accused to get a 
license from the Commissioner if  he intended to use the 
shop for the sale of ghee in any quantity whatsoever!
It is further urged that sections 394 and 412A
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1929 enacted for two indeperident purposes, the former for the 
1 H^ou piirpose of regulating the storage o f certain specific 
eatIitsi inflammatory or combustible articles, and the latter for 
hikji regulating the sale and preventing the adulteration of 

mhar J. articles of human consumption, and that two separate 
licenses were necessary under the two different sections. 
It is urged on the other hand that ghee is not included 
in the words “ other milk products/’ that ghee is not 
a direct product of milk though butter is a product of 
milk and ghee can be prepared from butter, that under 
section 394 the accused was entitled to keep in the shop 
ghee for sale to the extent of 4 cwts,, and that if  ghee 
is included in the words “ other milk products,” the 
amendment of the Schedule M, Part II, by Act V III  of 
1918, section 22, by inserting “ ghee kept for sale ” 
would be rendefed nugatory.

These sections 394 and 412A may have been enacted 
to secure two different objects, namely, the regulation 
of storage of inflammatory and combustible articles and 
the prevention of adulteration of articles of human con­
sumption. It appears that by the insertion of ghee 
kept for sale ” in Schedule M, Part II, with reference 
to section 394, there arises an inconsistency between the 
provisions of sections 394 and 412A. Under section 394 
the accused was entitled to keep in his shop ghee for sale 
to the extent of the quantity found in his shop, for it 
was less than 4 cwts. Though he could keep the ghee for 
sale in his shop, he could not, under section 412A, use 
that shop as a place for sale if  ghee is considered to be 
included in the words “ other milk products.”

The question that arises for consideration is whether 
ghee is included in the words “ other milk products.” 
Clause {b) of section 412A says that no person shall with­
out a license use any place for the sale of milk, butter 
or other milk products. The Presidency Magistrate,
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:3rd Court, in Case No, 864/M of 1928 held that milk ^
products do not include ghee. In this case the Acting empesok
Chief Presidency Magistrate held that the words other ratahsi
milk prod acts must be read ejusdem generis with the 
words “ milk ” and “ butter ” but held that he saw no Patkar j. 
reason why ghee does not fall under the category of

other milk products/’
Section 412A was enacted by Bombay Act V I of 1913, 

section 7, and the words “ other milk products were 
inserted by section 8 of Bombay Act V I of 1916. Sec­
tion 394 was substituted for the original section by 
Bombay Act II of 1911, section 15, and the insertion of 
ghee for sale in Schedule M, Part II, referred to in 
section 394 (1) (a) (ii) was made in 1918 by Act V III  of 
1918, section 22. It appears that the Municipal Act 
refers to ghee specifically in section 414. I f  ghee is 
included in “ other milk products ” in clause {b) of sec­
tion 412A, there appears to be an inconsistency in 
section 412A, clause (&), and section 894 read with 
Schedule M, Part II. In Halsbury’s Laws of England,
Vol. X X V II, paragraph 246, it is stated :—

“ Wliere two co-ordinate sections are apparently inconsistent an effort must 
be made to reconcile them. If this is impossible the later Tvill geaeratlly oTer- 
ride the earlier.”

Reference may also be made to Maxwell on the Inter­
pretation of Statutes, 6th Edition, pages 280, 281,

The provision with regard to section 394 (1) (a) (ii) 
relating to ghee for sale is of a later date, that is 1918, 
whereas the amendment of section 412A by inclusion of 
the words “ other milk products ” is of 1916. The later 
amendment of the Act which must, in my opinion, be 
considered to form part of section 394 must preyail

It is urged that the provision in the Schedule cannot 
override the provisions of an enactment of a section, and
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1939 reliance is placed on Maxwell, 6tli Edition, page 283,,
Ei^.01?, wliere it is stated :—
EatI ssi “  pfissage in a schedule appended to a statute i;vas repugnant to

H ie ji one in the body of the statute, the latter was held to prevail.”

Palb̂ ' j. I think tlie provision with regard to ghee for sale 
incorporated in Schedule M, Part II, would form part 
of section 3,94 (1) (a) (ii) and in iny opinion there is
inconsistency between section 394 (1) (a) (ii) and sec­
tion 412A (b) if ghee is included in the words “ other 
milk products.'’ It is iiicongi.stent, in my opinion, to 
authorise a subject to keep in his shop ghee for sale up 
to 4 cwts. and at the same time to penalise him for using'
his shop as a place for sale of ghee which is less than
4 cwts. I f  the above two inconsistent provisions be 
attempted to be reconciled, it would be in the direction 
of putting a strict construction on section 412A, 
clause (b). Section 412A was enacted in 1916 and no 
attempt has been made for so many years since its enact­
ment to apply it to ghee. Further, ghee is specifically 
referred to in the Municipal Act in other sections, and 
section 414 makes ample provision for the constant and 
vigilant inspection of ghee. Section 412A (b) refers to 
the sale of milk, butter or other milk products and if 
the words other milk p ro d u cts a re  to be used 
ejusdem generis with butter they would include 
such products of milk as are the direct results 
of milk as butter, that is curd, whey, cream,, etc., but 
would not include ghee which is not a direct product of 
milk but is prepared out of butter which is a direct 
product of milk. Further, other milk products,” if 
construed strictly, and ejusdem generis with milk and 
butter, would include such products of milk as are liable 
to speedy decay, like butter, as for example, whey, 
cur'd, or cream, and would not include ghee which is not 
liable to speedy dacay. In Clarh v. Gaskarth,
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where it was conten’ded under Statute 11, Geo. l i ,  ^
c. 19, section 8, wliich empowered the landlord to e îperob
seize as a distress for rent corn, grass or other product eatahsi
whatsoever which shall be growing on any part of the 
estate demised,” that trees and shrubs came within that Pati-ar j. 
description and were also liable to be distrained for rent, 
it was held that the word “  p r o d u c td id  not extend 
to trees and shrubs growing in a nursery-nian^s ground, 
but it was confined to products of a similar nature with 
those specified in that session, viz., corn or grass to all 
of which the process of becoming ripe, and of being 
cut, gathered, made, and laid up when ripe, was inci­
dental. If, therefore, other milk products are read 
in the strict sense as being direct products or products 
which are liable to speedy decay like butter, ghee would 
not be included in the words “ other milk products.'’
Where general words follow particular and specific 
words, they must be confined to things of the same kind 
as those specified. See Craies on Statute Law, pages 
162 and 163 and Maxwell’s Interpretation of Statutes,
6th Edition, pages 583 and 587. In the case of penal 
statutes and fiscal enactments a strict construction most 
favourable to the subject ought to be adopted. See 
Mylafore Hindu Permanent Fund (Limited) y .  The 
Corporation of Madraŝ '̂ ;̂ Manindra Chandra- Nandi y . 
Secretary of State for India^̂ ;̂ Emperor v. Kadarhhcd,'^  ̂
and Halsbury’s Laws of England, Vol. X X II , 
paras.»339 and 345.

On these grounds I think that the accused is not guilty 
under section 412A read with section 471 of Bombay 
Act I II  of 1888. I would, therefore, set aside the con­
viction and sentence of the accused and order the fine,, 
if  paid, to be refunded to him.

Rule made absol'icte.
B . G-. E .

(1908) 31 M ad. 4 08 . ®  (1'907) U  Oal. 257  a t p. 266 .
(19-27) 29 Bom , L . E . 987 at p. 995.
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