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The Magistrate in the present case has taken the whole
evidence into consideration and expressed his opinion

on the evidence, and I agree that it would be fair to

the accused in the circumstances of the present case to
order a de novo trial. T agree, therefore, with the order
just proposed by my learned brother.

Conwiction and sentence set uside and
a de novo #rial ordered.
J. & B

PRIVY COUNCIL.

VALLABHDAS NARANJI ». DEVELOPMENT OFFICER, BANDRA.
[On Appeal from the High Court at Bombay)

Land  Acquisition—Compensation—PBuildings erected by Government bejore
Notification.

The Govermuent having resolved to acquire under the Land Acquisition Ack,
1894, land belonging to the appellant, tock possession by arrangement with
sutidars, who occupied part of the land, and erected buildings partly on land
occupied by the appellant and partly on land occupied by the sutidars. Onmly
after doing so the Government notified a declaration under section 6 of the Ach
that the lund was required for & public purpose. The appellant was awarded
under the Act the value of the land, and mteresﬁ thereon from the date when
possession hud been taken.

Held, that the appellunt was not entitled to the value of the buildings, since
by the law of India they did not form part of fthe goil, and even if the appellant
would have been entitled to compensation for them if the Government had acted
as mere trespassers and without colour of txtle, the Government had not so
acted.

It was nob necessary to decide whether the appellant. could have recovered
compensation in respect of a right to have the buildings removed, as 'he ‘had
not so claimed in India.

Thakoor Chunder Poramenick v. Ramdhone Bhuttacharjee,” applied.

APPEAL (No. 119 of 1927) from a decree of the ngh
Court (February 24, 1926) varying an award by the
Assistant Judge at, fhana on a reference made under
the Land Ach.lS]thn Act, 1894, section 18. -

*Present: Lord Haxlaham L.C., Liord Carson and Sir Ohmrles Sargant.
: ® (1866) 6 W. R 228,
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The land in question in the appeal was held by the
appellant, the Khot of Kanjur, under a kowl or lease
from the Government.

The main question upon the appeal was whether in
proceedings under the Land Acquisition Act, 1894, the
appellant was entitled to compensation in respect of
buildings ‘erected by the Government upon the land
before notifying a declaration under section 6 of the
Act.

The circumstances appear from the judgment of the
Judicial Committee.

The Assistant Judge increased the award as to the
land but held that the value of the buildings should not
be included; he awarded, however, interest wupon the
value of the land as compensation for the Government’s
occupation before the notification.

Both parties having appealed to the High Court, the
learned judges (Macleod, C. J., and Coyajee J.) by a
judgment delivered by the Chief Justice, restored the
original award as to the value of the land, and in other
respects affirmed the decision.

Upjohn, K.C., and E. B. Raikes, for the appellant.

Sir George Lowndes, K.C., and Kenworthy Brown,
for the respondent.

Reference was made to Khodeeram Serma v. Tirlo-
chun, Gobind Puramanick v. Gooroo Churn Dutt,
Thakoor Chunder Poramanick v. Ramdhone Bhuita-
charjee,” Narayan Raghoji v. Bholagiy Guru Mangir,®
Shaik Husain v. Govardhandas Parmanandas,”™
Premji ~. Haji Cassum,”” Secretary of State for

Foretgn A ffairs v. Charlesworth, Pilling & Co.,"

Angammal v. Aslami Sahib,™ Narayan Das Khettry

S W (1801 1 Sel. R 35, ® (1895) 20 Bom, 1.
® (1865) 3 W. R. 71, ® (1395) 20 Bom., 398,
@ (1866; 6 W. R. 298, , © @ (1901) L. R. 98 1. A. 191,
@ (1869) 6 Bo, H. C. (A. C. 7.} 80. © (1918) 38 Mad. T10.
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v. Jatindra Nath Roy Chowdhury™ and Land Acquisi-
tion Act (I of 1894), sections 3 (a), 6, 17, 23,

The judgment of their Lordships was delivered by

Lorp Carson:—This is an appeal against a decree
made on February 24, 1926, by the High Court of
Judicature at Bombay, varying an award dated
July 28, 1924, by the Assistant Judge at Thana on a
reference made under section 18 of the Land Acquisi-
tion Act, 1894 The land in question is part of the
village of Kanjur, and the area in dispute in this appeal
is stated to be about 262 acres. Some of the lands were
in the possession of sutidars who had rights of per-
manent occupancy in their rice fields. The first question
which was argued before this Board on the present
appeal was the claim of the appellants that certain
buildings which had been erected by the Government
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on the land at the date of the Government’s declaration -

of November 4, 1920, under section 6 of the
Land Acquisition Act had become and were the
appellant’s property, and that he should be allowed the
value of the land in the state in which it then was; that
is to say, with the buildings on it. The way that
guestion has arisen is as follows :— ,

It appears that in 1919 the Government resolved to
acquire the land in question and other land under the
said Act, and by arrangement with -certain of the
sutidars they took possession of such land, including a
portion which was in the occupation and the property
of the appellant. Upon such land, including a portion
in the possession of the appellant, they proceeded to
erect certain buildings without the necessary notification,
which was not served until November 4, 1920, when
the Government notified, under the Land Acquisition
Act, section 6; a declaration that 52 acres more

W (1927) 54 Cal, 669; L. R. 54 I. A. 218,
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particularly described therein, situated in the said
village and including the land in question in this appeal,
were needed for a public purpose, and the Collector
took order for the acquisition thereof. It is to be
observed that the Government were in a position by law
at any moment to regularise their position by such a
notification—a fact which becomes material when it has
to be considered what the nature of their trespass was
under the law as applicable on the question of the right
of the appellants to have the buildings which were
erected on the lands before the 4th November included in
the valuation. The Assistant Judge held that the
appellant was not entitled to have the said buildings
erected by the Government included in the valuation,
but that he was entitled to compensation for the occupa-
tion of the land by the officials before the notification of
November 4, 1920, and he awarded such compensa-
tion in the form of interest on the value of the land
computed from the date when the fovernment took
possession. On appeal to the High Court of Appeal at
Bombay that Court confirmed on this point the judg-
ment of the Assistant Judge and refused to allow the
value of the building to be considered in assessing the -
amount of compensation to be paid to the appellant.
In the course of his judgment the learned Chief Justice
said : “ It is curious to have to remark that Government
entered upon this area before the land was actually
notified for acquisition. They seem to have done so in
the belief that they could get the consent of the occupants
to such possession. They not only took possession, but
erected buildings on the land.” The learned Chief

‘Justice, however, held that the question was decided by

. the principles laid ‘down in the case of Premji Jivan

Bhate v. Haji Cassum Juma Ahmed™ and he quoted
from the judgment of Sargant, C. J., in that case as

W (1895) 20 Bom. 298.
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follows (p. 300) :—* It is well-established law in England
that if a stranger builds on the land of another, although
believing it to be his own, the owner is entitled to
recover the land with the building on it, unless there are
special circumstances amounting to a standing by so as
to induce the belief that the owner intended to forego
his right or to an acquiescence in his building on the
land. . . . This is also the law in India, with the
exception that the party building on the land of another
is allowed to remove the building.”

Now up to a certain point there was no difference
between counsel for the parties as to the law applicable
to the case. It was agreed on both sides that the
English law as comprised in the maxim, * quidquid
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plantatur solo solo cedit,” has no application. In 1866,

ir consequence of a difference of opinion between certain
divisions of the Courts, the law was carefully reviewed
in a case referred to a Full Bench, Thakoor Chunder
Poramanick v. Ramdhone Bhuttacharjee.™ In the
~order of reference it is stated that the question involved
was “ whether a person who, being in possession of land
as proprietor, erects pukke buildings (of brick, ete.),
thereon, has a right, on being subsequently ejected from
the land as having no title, to pull down those buildings,
and remove the materials. In the present case, we
~decided that he has no such right. Since we so decided,
it appears that another Division Bench . . Kave, in the
case of Gobind Puramanick v. Gooroo (’]Lum Dt
decided to the contrary effect.” The judgment was
given by Barnes Peacock, C. J., who stated as follows
(p. 228) :—

** We have not been able to find in the laws or ousf,oms of this counfry any
traces of the existence of an absolute rule of law that whatever is affixed
or built on the soil becomes a part of it, and is subjecied to the same rlghts of
property as the soil itself."”

@ (1866) 6 W. R. 228, @ (1865)3 W. R, 7L,
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And later on he adds (p. 229) :—

“ We think it clear that, according to the usages and custons of this counlry,

NARAMIT  Ypildings and other sach fmprovemnents wnde on land do nob, by the mere aecident
)EVELQ'PMENT of thelr attachment to the sail, })(A(é[:i’:’]t; the property 9[ the ov.vnt-.r of the goil;
OFFICER, and we think it should be laid down as a general rule that, il he who makes
BanDRA the improvement is mot a mere {respusser, bub is in possession under any

Lord Cearson

bona-fide title or claim of title, he is entitled cither fo removs ihe materials,
restoring the land to the state in which it was before the improvement was
made, or to obtain compensation for the value of the building if it is allowed
to remain for the benefit of the owner of the soil—the option of taking the
building, or allowing the removal of the material, remaining with the owner
of the land in those cases in which the building is not iaken down by the
boilder during the continuance of any estate he may possess.”

The guestion is, what is meant by a *“ mere trespasser ”
as contradistinguished from possession under **any
bona-fide title or claim of title.” In the case quoted
the defendant had erected buildings on land sold to his
‘predecessors in title by a widow during the lifetime of
the widow, but which sale was held void as being
improperly made by the widow, and it is to be noted
that the case reported in Sutherland 3 Weekly Reporter,
and referred to in the reference, was in no way over-
ruled. Tt is therefore worth while to consider the view
taken by the learned Judges in that case, who stated the
law as follows (p. 71): “ But, in the present case, we
have a trespssser who has tortiously entered upon the’
land of another, and built a house thereon. Without
going so far as to say that, under no circumstances could
acquiescence by the party injured in the act of the
injury done be inferred, we are clearly of opinion that
no such acquiescene was either pleaded or proved in.
the present case. We, therefore, think the plaintifl is
clearly entitled as against the defendant, a trespasser,

to ﬁossession of his land, leaving the defendant at
liberty to remove the bricks of his house.”

. :_Again,'in Narayan Rag]wjz' v. Bholagir Gure Man-
g, where H. knowing that B. claimed certain land

® (1869) 6 Bom. H. C. (A. C. 7.) 80.
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as his own, neverthele% purchased the land from a
third person and erected a bungalow thereon, which B.
did not interfere to prevent, Couch C. J., in giving
judgment, said (p. 85) :(—

“Hormasji took the rigk, and, as he was informed of Bholagir’s claim, it ‘

was not necessary for the latter to give a notice. We cannob, however, apply
to cases arising in India the doctrine of the HEnglish law as tp buildings,
viz., that they should belong to the owner of the land. The only doctrine which
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we can apply is the doctrine established in India, that ﬂm pdrty so building on

another’s land should be allowed to remove the mateuals

In the recent case before this Board Namya.?z Das
Khettry v. Jatindra Nath Roy Chowdhury,™ the state-
ment first quoted from the judgment of Sir Barnes
Peacock was cited with approval, and it was added
that such statement “ seems to have been accepted for
many years as a correct pronouncement.”

It was contended, however, on behalf of the appellant
that in the various cases relied upon there was at least
some genuine claim or belief in the party erecting the
buildings that he had a title to do so, even though he
was eventually held to be a trespasser; and it was urged
that no such claim or belief existed in the present case,
in which it was said the Government, without any
pretence of right, tortiously invaded the appellant’s
property and proceeded to deal with it as their own.
The learned counsel for the respondents, whilst contend-
ing that such-was not the true state of facts, and that the
respondents could not be considered mere trespassers,
was prepared to argue that, even if it were so, once it

was admitted that the English maxim did not apply, .

the logical consequence followed that in any case of
trespass by building on the lands of another, such
trespasser had a right to remove the structure or be
paid the value thereof by the owner, and he relied upon
the fact that no ease drawing a distinction in the nature

@ (1997) 5¢ Cal. 669 ; L. R, 54 T. A, 218,
LJa 217
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or degree of the trespass could be found. Their Lord-
ships, however, do not think it necessary to give a
decision upon this far-reaching contention. They agree
with what was apparently the view of both Courts in
India that under the circumstances of this case, as
already set forth, by the law of India, which they appear
to have correctly interpreted, the Government officials
were in possession “ not as mere trespassers” but under
such a colour of title that the buildings erected by them
on the land ought not to be included in the valuation as
having become the property of the landowner. They
considered, and their Lordships agree, that the justice
of the case was met by holding that the appellant was
entitled to compensation for the occupation of the lands
by the officials before the notification of November 4,
1920, which, as hefore stated, was awarded in the form
of interest in the value of the land computed from
November 27, 1919, the date when the Government took
possession. This method of compensation has not been
questioned by the respondents.

The case of Secretary of State for Foreign A ffairs v.
Charlesworth, Pilling & Co.""" was referred to in the
course of the argument to support a claim that at all
events the appellants had at the crucial date a right to
call upon the respondents to remove the buildings, and
that they were entitled to be paid for their land with
such a right attaching to it. Whether that case applies
or wheher such a right would be of any value, their
Lordships do not think it necessary to decide, as it is
admitted that no such claim was put forward before
either of the Courts in India. Their Lordships must
hold, therefore, that the Courts below were right in

disallowing the claim of the appellants in respect of

buildings, and on this point the appeal fails.

@ (1901) L. R. 28 T, A. 191.
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. The appellant has also appealed against so much of 1929
the judgment of the High Court as reduced the value Varrammpas
placed upon the land by the District Judge. The main N
contentions were (1) that as the land had admittedly =™
potentialities as building land the High Court had not  Bavow4
the evidence before it to reduce the estimate made by the Lo Carson
District Judge, and in fact ignored the evidence upon

this point, and {2) that the District Judge, when he

dealt with the transaction relating to a plot of the

land, Survey No. 170, containing 16,000 square yards,

and sold in the month of April, 1920, at 8 annas per

square yard, was right in accepting this transaction as

a reasonable guide to the value of all the land in
question, on the ground that this plot was not so
favourably situate as the bulk of the land. The High

Court has very fully dealt with these considerations and

given their reasons for not being able to accept the
conclusions at which the District Judge had arrived.

Their Lordships are unable to find any principle
involved which could lead them to say that the High
Court were wrong in arriving at the decision to which
they have come, and as the questions involved are ones
of valuation and. not of principle, their Lordships, in
“accordance with the usual practice of this Board, must
decline to speculate as to the proper amount to be
awarded under such circumstances.

The appeal upon this point accordingly fails.

Their Lordships will therefore humbly advise ‘vHis.
- Majesty that this appeal should be dismissed with
costs. : ‘

Solicitors for appellant : Messrs. Ranken Ford &
Chester. , -
Solicitor for respondent : Solicitor, India Office.

A M. T.
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