5

VOL. LIIT} BOMBAY SERIES 309

Attorneys for appellants: Messrs. H. D. Mulla & Co. 1928

Attorneys for respondents: Messrs. Matubhai, %if:rsam

. "HINNOO
Jamietram & Madan. .
. N MATUBEAL
App&’ll dismissed, KAS4ANBHAT
S. K. B.

Fawceelt, J.

APPELLATE CIVIL.

Bejore M1, Justice Mirza and Mr. Justice Pullar.

PUNJABHAL, wipow oFf BHILASA (oricINAL PLAINTIFF), APPELLANT o, 1698
BHAGWANDAS KISANDAS or UNSOUND MIND BY HIS$ NEXT FRIEND, INDRA- Sept e.r;zge 1A
WAN SHAMDAS (ortcinanL DErFENDANT), BESPONDENT.#

Inding Contract det (JIX of 1872), section 70-—Lawful payment, meaning of—
Compromise of deerctal debt ow belalp of unsound person.

The defendant obtaiued a woney decree against the plaintifi's husband and
sought to cxeente it ageinst his estate. Plointif thereupon sold a part of her
hugband’s esiate to D to satisfy the decretal debt. Af that time the defen.
dant was indebted to the Papchas of his communitv. D, on behall of the
plaintiff, entercd into w corapromize with the defendant regarding the decretal
debt under which the debt due by the defendant to the Panchas was salisfied
and for the balance the plaintiff passed a promissory note to the defendant.
In execution proceedings the Court found that the compromise was not binding
on the defendant on the ground that the defendant was of unsound mind at
the time of the compromise which was not for his benefit. The decree in
favour of the defendant was ultimately satisfied by sale of the attached pro-
perties. . The plaintiff sued fo recover from the Pamchas or in the alternative
from the defendant the sum of Rs. 500, paid to the Panchas for the debt due
by the defendant to the Panchas.

Held, dismissing the suit, (1) that section 65 of the Indian Contract Act did
pob apply, because the defendant being of unsound mind wds incompetent to
contraet :

Mohori Bibee v. Dhurmodas Ghose, ™ followed ;

(2 that section 70 of the Indian Contract Act did not apply to the case as
the paymeut to the Panches was not lawfully made by the plaintiff, within the
meaning of that section;

(3) that in ascertaining whether an act is lawfully done within the purview
of section 70 of the Indian Contract Aect, it must be ascertained whether the
person so acting held such a position to the other as either directly to create
or by implication reasonably to justify the inference that by the act done for
the other person he was entitled to look for compensation for it to the person
for whom it was done : ‘

#Appeal No. 98 of 1926 from the decision of D. V. Yennemadi, Baquire,
Assistant Judge at Dhulia, in Appeal No. 210 of 1924. ‘
: @ (1903) L. R. 80 I. A, 114; 30 Cal. 539.
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(hedi Lal v. Bhagwan Das, ™ Rum Tuhul Smgh v. Biseswaer Lall Sahiop,®
Suchand Ghasal v. Balaram Mardona,® and  Gordhanlal v, Darbar Shri
Surajmalji," {ollowed. ‘

Tue facts material for the purposes of the report
are sufficiently stated in the judgment of Mr. Justice
Mirza.

P. B. Shingne, for the appellant.
D. R. Patwardhen, for the respondent.

Mirza, J. :—The question raised in this second appeal
is whether on the facts found the appellant can main-
tain her claim under the provisions of section 70 of
the Indian Contract Act. The Court of first instance
found in favour of that plea and decreed the claim,
The appellate Court reversed the decree and dismissed
the suit with costs in both Courts.

The appellant is the widow and legal representative
of one Bhilasa. The respondent obtained a money
decree against Bhilasa in suit No. 192 of 1912 and
sought after his death by Darkhast No. 1076 of 1918
to execute the decree against his estate. While the
Darkhast was pending the appellant purported to sell
certain lands belonging to the estate to one Dhanra]
Shivlal for Rs. 4,200. The amount due to the respon- .
dent was then about Rs. 4,000. The respondent owed
a sum of Rs. 500 to the Panch of the Dasalat Gujarathi
community of which he was a member. Dhanraj Shiv-
lal through the intervention of certain Panchas of that
community purported to compromise on appellant’s
behalf the decretal amount due to the respond-
ent by payment of Rs. 500 in cash to the Panchas
for the claim of the Panch against the respondent and
passing a demand promissory note for Rs. 3,000 in

favour of the respondent. The respondent executed a

“’ 21838) 11 A1l 234, ® (1910) 38 Cal. 1.
® (1875) L. R. 2 T A. 181 at p, 148, . W (1902) 26 Bow. 504.
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parti in favour of the appellant acknowledging the
receipt of full consideration of the decretal amount.
It was well-known to every bod} concerned at the time
that the vespondent was of tunsound mind and that no
guardian had been appointed to enter into the com-
promise on his behalf. The appellant set up the pavii
in the Darkhast proceedings. It was then contended
on hehalf of the respondent that at the date of the pavti
he was of unsound mind and that the compromise
arvived at was not binding on him. The appellant.then
filed a suit against the respondent, being suit No. 264
of 1820, to have it declaved that the pawsti was binding
on the respondent. hut he subsequently withdrew it.
The execution Court held that the respcndent was at the
date of the pesti of unsound mind and that the com-
promise was not for his benefit. The Court ordered
the sale of the attached properties and the respondent’s
claim under the darkhast proceedings has since heen
satisfied in cash. This suit was brought by the
appellant to recover from the Panchas, the original
defendants Nos. 1 to 7, or in the alternative from the
respondent. the original defendant No. 8, the sum of
Rs. 50¢ paid to the Panchas for the debt due by the
respondent to the Panch.

The Court of first instance applying the provisions of
section 70 of the Indian Contract Act decreed the appel-
lant’s claim against the respondent and dismissed the
suit against the other defendants.

The lower appellate Court reversed the decree of the
first Court holding that as the payment of Rs. 500 was
alleged to he made at the express request of the defend-
ant No. 8. section 70 of the Indian Contract Act ‘WOLl].d
not apply.

Mr. Shingne on behalf of the appellant has urged
that the view taken by the first Court should be adopted.
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In the lower appellate Court, the pleader on behalf of
the present appellant had conceded that section 70 of
the Indian Contract Act would not apply to the case
and had relied upon section 65 of the Indian Contract
Act as being applicable. Mr. Shingne concedes that o
far as the argument under section 65 of the Indian
Contract Act is concerned it is concluded by the ruling
of the Privy Council in Mohori Bibee v. Dhurmodas
Ghose,” and of this Court in Motilal Mansukhram v,
Maneklal Dayabhai,”™ that section 656 of the Indian
Contract Act would not apply where one of the parties
is wholly incompetent to contract. Mr. Shingne, how-
ever, relies upon section 70 of the Indian Contract Act.
Mr. Shingne is not precluded from arguing this point.

Section 70 has been held by the lower appellate Court
to be inapplicable on the ground that the case pleaded
and proved for the appellant has been that the payment
of Rs. 500 to the Panchas was made at the request of
the respondent. Under normal conditions no doubt that
would create a contractual relationship between the
parties and the case would not come under section 70
which applies not to a contract but to certain relations
resembling those created by contract. THere, however,
the request made was a nullity as the person making
it was of unsound mind and the request could not create
a contractual relationship hetween the parties. In
considering whether section 70 applies it must be assum-
ed that what was done on behalf of the respondent was
without his authority and not at his request.

By section 70 of the Indian Contract Act, three condi-
tions are required to establish a right of action at the sult
of a person who does anything for another : (1) the thing
must be done lawfully; (2) it must be done by a person
not intending to act gratuitously; and (3) the person

@ (1908) L. R. 30 T. A, 114; 80 Cal. 539, @ (1920) 45 Bom, 225,
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for whom the act is done must enjoy the benefit of it. 1928
In the present case conditions 2 and 3 appear to be PexiBHEAL
satisfied. Tt is clear from the evidence that the appel- pricwasvas
lant did not make the payment of Rs. 500 gratuitously, 5= ..
but as part of the consideration for the compromise

of the decretal amount. If the pavii evidenced a bind-

ing contract between the parties the payment of Rs. 500

would be regarded as the discharge of an obligation
undertaken by the appellant in consideration of the
contract. It must also be conceded that the respondent

has enjoved the benefit of the payment of the sum of

Rs. 500 by the appellant, for the debt due by the
respondent to the Panch has thereby been extinguished.

But whether the act of the appellant can be said to be
“lawfully 7 done for the respondent requires further
consideration.

The term “ lawful ” no doubt has a wider meaning
than theterm “legal.” “Legal” is what is in conformity
with the letter or rules of the law as administered in
the Courts; “ lawful ” is what is in conformity with
(or frequently not opposed to) the principle or spirit
of the law whether moral or judicial. In ascertaining
whether an act is *“ lawfully * done for another the test
to be applied should be as was laid dowa by Straight
and Mahmood, JJ., in Chedi Lal v. Bhagwan Das,™ viz.,
whether the person so acting held such a position to the
other as either divectly to create or by implication
reasonably to justify the inference that by the act done
for the other person he was entitled to look for compen-
sation for it to the person for whom it was done.
According to Mahmood, J., (p. 244) any other view of
the law would amount to saying that the efiect of sec-
tion 70 of the Indian Contract Act is to enable a total
stranger, without any express or implied request omn

™ (1838) 11 AlL 234. '
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behalf of a debtor, to put himself into the shoes of the
creditor by the simple fagt of paying the debts due by
such debtor. The section, in the opinion of the learned
Judge, could not have been intended to involve such g
result. With great respect it seems to me that this ig
the proper test to apply in interpreting_ the term “ law-
fully " in section 70. In Ram Tuhul Singh v. Biseswar
Lall Sahoo™ their Lordships of the Privy - Council
remark (p. 143):

H . it 1 not in every case in which a wan has benefited by the money
of another, that an obligation to repay that wmoucy sarises. The question is
not to be deterrained by nice considerations of what may he fair or proper
according to the highest morality. To support such o suit there must be an
obligation, express or fmplied, to repay. It is well settled that there is no
guch ubligation in the case of a voluntary payment by 4. of B.’s debt.”

In Suchund Ghosal v. Balaram Mardana™ Jenkins,
C. J., observes (p. 7) :—

“ The terms of seelion 70 are unquestionably wide, but applied with discretion
they enable the Courts to do substantial justice in cases where it would be
difficult to impate to the persons concerned relations actually created by
contraet. I is, howwver, especially incvmbent on final Courts of fact to be
guarded and circumspee in their conclusions and not te countenance acts or
payments that are really officious.”

In the same case Doss, J., remarks (p. 11) :—

(X

. notwithstanding the apparent generality of the language of sec-
tion 70 of the Indisn Contract Act, it seems to me reasonable to presume that it
wag nol the intentioh of the Legisluture that this seetion should be invoked where
relief might be obtained under any other section of the Act, .. . .7

In Gordhanlal v. Darbar Shri Surajmalji,” where the
Chief of a State had paid cess to GGovernment and had
thereafter sought to recover it from the holders of the
village, this Court held that the Chief had such an
interest in the village as would entitle him to pay the
cess to Government if there was any danger of forfeiture
in consequence of non-payment by the holders of the
village. In such a case the Court held section 69 of

M (1875) L. R-2 1. A, 181. @ (1910) 38 Cal. 1.
@ (1902) 26 Bom. 504,
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‘the Indian Contract Act would enable him to sue for
reimbursement : but it did not appear that any such
emergency had arisen or was likely to arise. The Court
expressed the opinion that section 70 of the Indian
Contract Act had no application for it could not be said
that the Chief had * lawfully " made payments for the
holders of the village as he had no authority from them
and was under no obligaticn to pay.

Applying the principle to be gathered from these
cases it wounld seem that the act of the appellant would
not come under the description of heing “lawfully ”
done for the respondent. The appellant in making the
pavment was really making it on her own behalf in
pursuance of the terms of the compromise arrived at.
The compromise, as found by the execution Court, was
certaiuly for the bhenefit of the appellant and
in complying with its terms she was seeking to benefit
herself rather than the respondent. In my opinion the
payment of the sum of Rs. 500 by the appellant cannot
be taken as a separate transaction but must be regarded
as part of the compromise. The compromise as found
by the execution Court was detrimental to the interest
of the respondent. - With regard to the discharge by the
appellant of the debt due by the respondent to the
Panch that must, in my opinion, in the absence of a valid
authority from the 1’esp011dent be deemed to be an
“officious " and not a ** lawful 7 act within the meaning
of section 70 of the Indian Contract Act. There was
no relationship subsisting at the time between the appel-
lant and the respondent which would, apart from such
authority, have made it * lawful ” for the appellant
to intermeddle in the private affairs of the respondent
and pay off a debt on his behalf. In my opinion the
terms of section 70 of the Indian Contract Act are
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inapplicable to the case and the appeal should be
dismissed with costs.

Patrar, J.:—1I agree. In this case a decree wag
obtained by defendant No. 8 against the plaintiff’s
husband. In order to pay off the decretal debt to the
extent of Rs. 4,000 the plaintiff sold her land to one
Dhanraj Shivlal for Rs. 4,200. Defendants Nos. 1 to
8 are the Panch of Dasalat Gujarathi community.
Defendant No. 8 was not then in a sound state of mind.
The Panch of the community brought about an arrange-
ment under which defendant No. 8 was made to pass
a receipt acknowledging that the whole debt was settled
at Rs. 8,500 and the amount was paid to the judgment
creditor by Dhanraj Shivlal. The Panch got a sum of
Rs. 500 paid to themselves in satisfaction of the debt
due by Bhagwan, defendant No. 8, to the community and
got a promissory note for Rs. 3,000 in his favour from
Dhanraj. In the execution proceedings the guardian
sought to recover the whole of the decretal debt. The
Court in execution held that the pavti was taken from
the judgment-creditor Bhagwan while he was in an
unsound state of mind, and was not therefore binding
on the judgment-creditor, that the Panch had no
business to secure their own money .directly from
Dhanraj, and that though Bhagwan was forced to pass
the receipt under pressure, he was not in a fit state to
understand his own interest. The whole of the decretal
amount was ordered to be recovered in execution. The
present suit is brought by the plaintiff to recover the
amount of Rs. 500 paid for defendant No. 8 and damages
from the defendants. The learned Subordinate Judge
allowed the claim as against defendant No. 8 alone. On
appeal by defendant No. 8, it was conceded before the

learned Assistant Judge that section 70 of the Indian
Contract Act did not apply to the present case. The
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learned Assistant Judge held that section 65 of the -

Indian Contract Act did not apply on the ground that
the section applied when the partles to the contract were
competent to contract and, as defendant No. 8 was of
unsound mind when the agreement was entered into, the
section had no application.

Before us it is conceded on hehalf of the appellant
that section 65 of the Indian Contract Act would not
apply according to the ruling of the Privy Council in
Mohori Bibee v. Dharmodas Ghose,™ and the decision
in Motilal Mensul:hram v. Maneklal Dayabhat,” and
reliance is placed on section 70 of the Indian Contract
Act. In the lower Court it was conceded that section 70
of the Indian Contract Act had no application. But the
pleader’s admission on a pure question of law is not
binding en his client and amounts to no more than his
view that the question is unarguable. See Narayan v.
Venkatacharya.” '

The question, therefore, in this appeal is whether
section 70 of the Indian Contract Act applies to the facts
of the present case. It is urged on behalf of the
respondent that the payment was not made by the
plaintiff but by Dhanraj, and, therefore,.the plaintiff
cannot claim the henefit of section 70 of the Indian
Contract Act. It appears, however, from the circum-
stances proved in the case that Dhanraj made the
payment as agent of the plaintiff. Under section 70 it
must be proved first that the plaintiff has lawfully
done anything for defendant No. 8, secondly that the
plaintiff did not intend to do so gratuitously, and thirdly
that defendant No. 8 has enjoyed the benefit thereof.
It is clear that the plaintiff or Dhanraj on her behalf

@ (1908) 80 Cal. 539. @ (1990) 45 Bom. 225
® (1904) 28 Bom. 408.
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in makihg the payment did not intend to do so gratui-
tously, and it is not disputed that defendant No. 8 has
enjoyed the benefit thereof as the debt due by him is
discharged to that extent. The only question therefore
is whether the plaintiff has lawfully made the payment
for defendant No. 8. In Chedi Lal v. Bhagwan Das,"
it was held that by the use of the word “ lawfully ”
in section 70 of the Indian Ciontragt Act, the Legislature
had in contemplation cases in which a person held such
a relation to another as either directly to create or reason-
ably to justify an inference that by some act done for
another person, the person doing the act was entitled to
lock for compensation to the person for whom it was done,
The plaintiff held no relation either directly to create
or hy implication reasonably to justify an inference that
by the payment made for defendant No. 8, the plaintiff
was entitled to look to defendant No. 8 for compensation
for it. The payment was made by or on behalf of the
plaintiff in order to support the compromise which was
beneficial to the plaintiff and detrimental to the interests
of defendant No. 8 who was not then in a sound state
of mind. It was held in the execution proceedings that
the Panch intermeddled and brought about an arrange-
ment under which they got themselves paid Rs. 500 on
account of the debt due by defendant No. 8. The,
transaction thus brought about by the Panch was held
not binding on defendant No. 8. Defendant No. 8 being
then in an unsound state of mind was incompetent to
bind himself by any agreement.

In  Swuchand Ghosal v. Balaram — Mardana,”™
Sir Lawrence Jenkins observed that the terms of sec-

tion 70 are unquestionably wide, but applied with
discretion they enable the Courts to do substantial
justice in cases where it would be difficult to impute

m (188g) 11 All, 934, @ (1910) 88 Cal. 1 at p. 7,
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to the persons concerned velations actually created hy
contract, and that it was incumbent on Courts of fact
to be guarded and circumspect in their conclusions and
not to countenance acts or payments that were really
officious. In that case, the person making the payment
had a tenant’s right and the payment was made for the
henefit of himself and the other tenants who were liable
under the decree and had no alternative but to pay the
decretal debts. In the present case, the plaintiff was
under no legal obligation to pay the amount due hy
defendant No. 8 She was trying to support the com-
promise which was beneficial to her and detrimental to
the interests of defendant No. 8. In Gordhanial v.
Darbar Shri Surajmalji,V where the plaintiff, the Chief
of Patri, paid the local cess and sued to recover the
same from the defendants as Bhayats to whom the
village had been granted as jiwai giras, it was held that
section 70 of the Indian Contract Act had no applica-
tion, for it could not be said that the plaintiff had law-
fully made the payment for the defendants as he had no
authority from them and was under no legal obligation
to pay.

In Ram Tuhul Singh v. Biseswar Lall Sahoo® it was
held by the Privy Council (p. 143) :—

"It is nobt in every case in which a man has benefited by the money of
gnother, thut an obligation fo repay that money arises. The question is not
to be determined by nice considerations of what may be fair or proper according
to the highest morality. To support such a suit there must be an obligation,
express or implied, torepay. It is well settled that there is no such obligation
in the case of & voluntary payment by A of B's debi, Still less will the
action lie when the money has been paid, as here, against the will of the party
for whose use it is supposed to have been puid, . . . Nor can the case of A be
better becuuse he made the payment not ex mero; motu, but in the course of a
fransaction which in one event would have turned out highly profitable to
himself, and extremely defrimental to the person whose debts the money went
to pay.”

See also Jyanibegam v. Umravbegam.”

® (1902) 26 Bom. 504, @ (1875) L R. 2 I. A. 181
® (1908) 10 Bom. L. R. T64.
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In order that the payments should have been made
lawfully under section 70 of the Indian Contract Act,
it must be proved that Lhey were not made for any
fraudulent purpose nor with any improper or ulterior
motive nor for any undue gain to the payer. See Desai
Himatsingji v. Bhavabhar Kayabhat.” Tt is not

shown that the plaintifi had either lawful author-

ity to pay or was under a legal obligation
to pay. The plaintiff in this case in making
the payment on behalf of the defendant was
endeavouring to support the compromise which was
beneficial to her and detrimental to the interests of
defendant No. 8 who was then in an unsound state of
mind. The payment, therefore, made by the plaintiff
cannot, under the circumstances of the present case, be
considered to have been made lawfully and cannot be
placed on a higher footing than an officious or voluntary
payment. In the present case the plaintiff could have
safeguarded her own interest by taking an assignment
of the debt. T think, therefore, that section 70 of the
Indian Contract Act has no application to the facts of
the present case.

I would, therefore, confirm the decree of the lower
appellate Cqurt and ‘dismiss the appeal with costs.

Decree confirmed.
B. & R.

@ (1880) 4 Bom. 643 at p. 653



