
decree was passed by the saAie judge in liis Small Cause io2s 
Court jurisdiction for recovery of Rs. 184-8-0. In U rsula

Naraya?! v. Nagindas''’ two houses were attached in
execution of the decree under the ordinary jurieidietion. a: ^ o.
of the First Class Subordinate Judge, and defendant Baker, j.
No. 5 applied for removal of the attachment on the ground
that he and the husband of the deceased were united
brothers and the attached property belonged to him.
In these circumstances I am of opinion that no second
appeal will lie, and it is unnecessary to go into the
merits. There is no question of jurisdiction, and the
appeal must therefore be dismissed with costs.

A jypeal dismissed.
J. G. E.

(1005) 30 Bom. 113.
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Before Mr. Justice Patlcar and Mr. Justice Baker.

EMPEKOR V. SYBD A. M. V A ZIR A LL Y, Accused.
Indian Penal Code (Act X L V  of 1860), section 204A (ftecond part)— L ottery— July 30

PiihlisJiinfi a proposal for  distrihutiO)i. of prizes by chance— "  D raw in g '' 
meaning of. ^

The accused, who was the agent of a Cigarette Coiapaiiy at Belfast, published 
.a pamphlet advertising- a prize of Es. 5 which could be automatically obtained 
by purchasers of Park Drive Cigarettes. The accused sent ten currency 
notes of Ik . 5 each to the manufacturers of Park Drive Cigarettes at Belfast, 
who put each note in a separate packet of cigarettes, mixed those packets 
witli other packets which contained no notes, and sent them out to the 
accused in India. On a prosecution of the accused under second part of 
section 294A of the Indian Penal Code :—

H eld , (1) that the scheme piiblished by the accused for distribution of prizes 
by lot or chance amounted to a lottery :

Barratt v. Burden'-^^; Hwnt v. Williams^ '̂> and Taylor v. relied on ;
(•2) that as there was no proposal to pay any sum on any event; or contin­

gency relative to the drawing of any lot the publication of liandbills did not 
fall under section 294A (second part) :

Emperor v. Mukandi followed.
The word “  drawing- ”  is used in the first and second part of section 204A 

of the Indian Penal Code in its physical sense and that the actual drawing 
o f lots is an essential ingredient of the offence under section 294A.

Criminal Revision Application No. 128 of 1928. 
fi’ (1893) 63 L. J. M. G. 33. <3> (1883) 11 Q. B. D. 207.

(1888) 52 J. P. 821. (1917) 18 Gr. L. J. 76B.



' ^  This was a Criminal Revision Application against the
Empekoe conviction and sentence passed by H. P. Dastur, Presi- 
VAziKALLy dency Magistrate, Third Court, Bombay.

The accused was a trader in tobacco carrying on 
business under the name and style of “ The British 
Cigarette and Tobacco Company,” at Bombay. He was 
the sole agent of “ Park Drive Cigarettes, Gallahar 
Limited, Belfast.’ ’ In order to popularise the brand, the 
accused got 22,000 handbills printed and distributed 
them throughout the City. The material portion of the 
handbill was as follows ;—

Park Drwe Cigarettes 
PEIZE OF Es. S AUTOMATICALLY OBTAINED 

UNPEECBDBNTED OEFEE 
NO MOEB TEOUBLES : ALL W OEEIES EEM OVED

Hello: Everybody, here’s the most amazing offer of the day. There's money 
ill it, so get irt your supplies of PAEK DEIVE Cigarettes, and stand a chance 
of having Es. 5 to spend on an evening’s entertainment by investing 0-3-0> 
on a packet of the finest Virginia Cigarettes.

.-j: :i: ;j: :1:
AH troubles rempyed, no Cross Word Puzzles to solve, no vesatious condi­

tions, no collection ofp Prize Tickets, Coupons, or Empty Packets, no chance 
of mislaying your collection after months of patient gathering, no trouble tO' 
exchange them for presents, all your worries ended by this sensational offer.

NOTES OE Es. 5 have been (inserted in packets of Park Drive Cigarettes^ 
and plain paper has also been inserted in those packets that do not contain 
a note, so as not to'give the game away. Every packet is baiided and similar 
to one another, and all you have to do is to buy a packet of Park Drive, 
see that the band is not broken and chance your luck. I f  fortune favours you 
the prize of Es. 5 is automatically in your hands, with no need to worry 
about collecting the empty packets.

The accused had sent ten currency notes of Rs. 5 each 
to the manufacturers of the cigarettes at Belfast, who 
put in a note of Rs. 5 in each of the ten packets of 
cigarettes. Tl].ese packets were mixed with a large 
number of other packets and all these were subsequently 
packed in 50 cases and despatched to the accused.

On the publication of the handbill, the accused was 
charged under section 294A, second part, of the Indian
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Penal Code for-publishing a proposal for drawing of a im  
lottery. EsTPEr.on

r.
The accused contended that the pamphlet published by 

him was not a proposal o f  a lottery; that he did it with 
a view to popularise the brand; that the cigarettes were 
sold at the usual price of three annas a packet even before 
and after the scheme ŵ as published; that there were 
no niunbers, special marks or coupons on or in the packets 
and the customer had not to contribute or adventure or 
make any stake w-hatever.

The Presidency Magistrate, Third Court, held that the 
scheme published by the accused ŵ as a lottery and rely­
ing on the rulings in Morris v. Blaclcman'̂ ;̂ Taylor v.

\ Willis v. Young and Ste/nihridgê -''; Hunt v. 
WiUiams, held that the offence under second part of 
section 294A of the Indian Penal Code was established.
The accused was, therefore, convicted and sentenced to 
pay fine o f Rs. 15. The learned Magistrate's reasoning 
was as follows ;—

“ It is contended, however, tliat in order to bring this case within the 
second part of the section it must he proved that the accused published a proposal 
to pay the prize on any event or contingency relative to or applicable to the 
drawing of any ticket, lot, number or iigure in any such lottery. It is contended 
that there is no drawing at all.

#
I  fail to see the point. There was certainly no drawing of any ticket of 

cigarettes. The purchaser W’hen he buys the packet buys or draws the packet 
and the chance of the prize contained in it. The distribution of the prizes 
woiild not be according to a® number ol eoiipona. Tlie distribution of the prize 
is by chance and de]3ends upon the pnrcliasor drawing' the riglit packet.”

The accused applied to the High Court.
J. G. Rele, for the accused :— I submit that two points 

arise for consideration ; (1) whether the proposal to pay 
the siun was a lottery; (2) whether the publication of the 
proposal depended on any event or contingency relative 
or applicable to the drawing of any ticket, lot̂  number

(136i) 2 H. & 0. t)12. [1907] 1 K. B. US.
<-> (1SS3) 11 Q. B, D. 207. <*> (1S8S) 62 J. P. 821.
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V ,t̂ZIHALT.Y

1928 or figure in a lottery within the meaning of section 
294A, clause 2, of the Indian Penal Code.

I submit that the proposal was not a lottery. Lottery 
is described as a scheme for distributing prizes by lot 
or chance. In its simplest form the adventurers contri­
bute to a fund which they agree among themselves shall 
be unequally divided upon the happening of an agreed 
event; see Halsbury’s Laws of England, Volume XV, 
page 299. According to this definition the proposal was 
not a lottery, because the customer here had not to contri­
bute for getting the prize nor was there any stake or 
adventure on his part. It was one-sided proposal accord­
ing to which the accused voluntarily offered to give prizes 
to customers out of his own pocket and it was not 
dependent upon drawing or casting of a lot. It is held 
in Kamahshi Achari v. Apfami that a transac­
tion is not necessarily a lottery because a matter of 
whatever kind is agreed to be decided by lo t ; see 
Shanmuga Mudali v. Kumaraswami Mudali.'~  ̂ In the 
English cases of Taylor v. Smetten̂ '̂  ̂ and Willie v. Young 
and Stemhiidge^ '̂ the distribution of prizes depended 
upon the collection of coupons or medals with certain 
numbers to be collected by customers. There was nothing 
of the kind her§.

[B aker , J. .-—-The case of Hunt v. WUliamŝ ''̂  is on 
all fours with the present case and there distribution of 
half-penny in caramel packets was hfeld to be a lottery."

l̂ es, but there the accused was convicted under 42
Geo. I l l ,  chapter 119, section 2, of keeping a lottery.

Secondly, the proposal did not depend on any contin­
gency relative or^applicable to the drawing of any ticket, 
lot, number or figure in a lottery. In fact there was no 

drawing ’ at all in this case. ‘ Drawing ' is mentioned
(1868) 1 Mad, H. C, 448. tai (1883'i 11 O B D 207
(1925) 48 Mad. 661. «)

52 J. P. 821.
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as “ that whicli is drawn or obtained by drawing;’'
Mnrraj ’̂s Dictionary; or an act of taking lots,'” Empe?*!:, 
Webster’s Dictionary. So drawing is nsed in its physical VAzmAE,Li 
sense, that is the winning nnmbers are actually drawn 
out of an urn, box or other receptacle. This is clear by 
reference to clause (1) of section 294A of the Indian 
Penal Code, under which it is an offence to keep any office 
or place for drawing any lottery : see also Emferof v.
l\ruhandi Lal}̂ '̂

In this case the cigarette packets were distributed over 
several places in India, and a shopkeeper on payment of 
the price handed over a packet to a customer. It cannot 
be said that a customer in buying a packet drew a lot.
He pays the price and receives the packet through the 
hand of the shopkeeper. No drawing is effected. Thus 
there was no proposal to pay any sum on any event or 
contingency relative to the drawing of the lot. The 
English cases of Morris v. Blachman,̂ ^̂  Willis v. Young 
and Stemhridge,̂ '̂  ̂ Taylor v. Smetten,̂ '̂  ̂ and Hunt v. 
Williamŝ ''̂  have no application as they are cases arising 
under 42 Geo. I l l ,  chapter 119, section 2, under which 
a person is dealt with for keeping a lottery. The wording- 
of section 294A, clause (2), is “ drawing of any ticket  ̂
lot. number or figure in any such lottery.”

P. B. Shingne, Government Pleader, for the Crown :—
I submit that the publication o f the handbill was a 
proposal, and the proposal was sufficient to show that it 
was a lottery. It held out a proposal that “ there is a 
chance of your getting something for nothing.'' Lottery 
is defined as a distribution o f prizes by lot or chance.
So in this case. In the case of Taylor v, Smetten,̂ '̂' there- 
were coupons in tea packets entitling Ihe purchaser t& 
a prize. It was held that in purchasing a tea packet^

<i> (1917) 18 Or. L. J. 768. ®  [1907] 1 K. B. 448.
(186-4) 2 H. & 0. 912. . (1883) 11 Q. B. D, 207.

<“> (1888) 52 J. P .821.
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/aiurally

i;>28 he piiroliased the tea coupled with the chance of getting 
something of value by way of prize and this amounted to 
a lottery. So also Hunt v. Willia'fiiŝ '-̂  show's that the 
act of including half penny in caramel packets and induc­
ing the purchaser to buy them was a lottery. I also rely 
on Morris v. Blackman}"  ̂ Secondly, whenever the pur­
chaser bought a packet, he drew a lot out of so many 
packets offered for sale and automatically got a note of 
Rs. 5 if per chance the packet he purchased contained a 
note. It can, therefore, be said that the proposal 
depended on a contingency relative or applicable to the 
drawing of a lot, which in this case wa,s a cigarette 
packet containing a Rs. 5 note.

The case of Emferor v. Mukandi is distinguish­
able. In that case there was no drawing at all in the 
second lottery and the prize depended upon the average 
price at which the various sales of opium had taken place 
in a particular month and prizes were awarded to these 
persons who had predicted the last or the last two figures 
of that price. Such is not the case here. Here the draw­
ing is actually effected by the purchase of packet by a 
customer on the chance of getting a Rs. 5 note.

Patkar, J. ;—In this case the accused is tried on a 
charge under section 294A (second part) of the Indian 
Penal Code for publishing a proposal for the drawing of 
a lottery. The accused, who is the proprietor of the 
British Cigarette and Tobacco Co., published 22,000 
handbills advertising a prize of Rs. 5 which could auto­
matically be obtained by purchasers of Park Drive 
Cigarettes. Exhibit B is one of such handbills. It 
appears that tea currency notes of Rs. 5 each were sent 
to the manufacturers of Park Drive Cigarettes at 
Belfast, who put in a note of Rs. 5 in each of ten packets

(1888) 52 J. P. 821. (1864) 2 H. & 0. 912.
(3) (1917) 18 Or. L. J. 768.
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of cigarettes. The ten packets were mixed with other 1928 
packets and subsequently packed in 50 cases a.nd des- Kmpercie
patched to the accused who is the sole agent for the vazirally
cigarettes in India. The question is whether the whole 
scheme is a lottery.

In Taylor v. Smetten̂ ^̂  Hawkins J., accepting the 
definition of lottery as a distribution of prizes by lot or
chance, held that selling of packets of good tea at a
price worth the money but in each packet of which was 
a coupon entitling the purchaser to receive a prize (what­
ever it might turn out to be) mentioned on such coupon, 
was a lottery within the Statute 42, Geo. I l l ,  chapter 119.
It was further held that it was utterly immaterial 
whether a specific article was or was not conjoined with 
the chance and as the subject-matter of the sale. In 
Willis Y ,  Young and Stemhridge it was held that the 
scheme of distribution of chances could amount to a 
lottery when all chances were paid for by the general 
body of purchasers although an individual purchaser 
may not have paid for his chance. The present case 
closely resembles the case of HuM v. Williams, w h e r e  
a person kept a sweetstuff shop and sold penny packets 
of American caramel of which several packets contained 
a half-penny in addition to a fair penny worth of sweets, 
it was held that that amounted to an offence of keeping 
a lottery. We think, therefore, that the scheme of the 
accused in the present case of distribution o f prizes by lot 
or chance amounted to a lottery.

The question is whether the act of the accused falls 
within the second part of section 294A. The first part 
of section 294A refers to keeping any office or place 
for the purpose of drawing any lottery not authorised by 
Government. The second part of section 294A refers to 
publishing any proposal to pay any sum on any event

(1883) 11 Q. B. D. ‘207. [1907] 1 K. B. U 8.
(18S8) 62 J. P. 821.
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V a z ik a l ly  

Fatkar, J.

1928 or contingency relative to tlie drawing - of any such lot
EMraaof. in any such lottery. It is urged on behalf o f the accused

that there is no drawing of a ticket, lot, number or figure 
in the lottery in question. Rteliance is placed on the 
decision in the case of Emyeror y. Mtikandi where
it was held that the word “ drawing is used in the 
section in its physical sense and the actual drawing of 
lots is an essential ingredient of the offence provided for 
in section 294x\, Indian Penal Code. The learned 
Magistrate held: “ There was certainly no drawing of 
any ticket of cigarettes. The purchaser when he buys 
the packet buys or draws the packet and the chance of the 
prize contained in it. The distribution of the prizes 
would not be according to a number o f coupons. The 
distribution of the prize is by chance and depends upon 
the purchaser drawing the right packet.” It was held 
in KnmalosM A chari v. Affcwu F i l i a l , that lotteries 
ordinarily understood are games of chance in which the 
event of either gain or loss of the absolute right to a 
prize or prizes b j the persons concerned, is made wholly 
dependent upon the drawing or casting o f lots, and the 
necessary effect of which is to beget a spirit of specula­
tion and gaming that is often productive of serious evils. 
The first part ef section 294A refers to keeping an office 
or place for the purpose of drawing any lottery. The 
second part refers to a proposal to pay any money, etc., 
on any event or contingency relative to the drawing of 
any ticket, lot, number or figure in a lottery.

The ingredients of the offence under the second part 
of section 294A are, firstly, there must be a lottery, 
secondly, there ^nust be a drawing of any ticket, lot, 
number or figure in such lottery, and thirdly, there must 
be a publication of a proposal to pay any money or to 
deliver ahy goods or to do or forbear doing anything for

(1917) 18 Or. L. J. 768. (1863) 1 Mad. H. C. 448.
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the benefit of any person or any event or contingency i92s 
relative or applicable to such drawing. Empeeob

Having regard to the decisions in Barratt v. Biirden}^  ̂ vazirallt 
Ennt V. WiUiamŝ ^̂  and Taylor v. Smetten,̂ ^̂  it appears 
that the scheme published by the accused amounts to a 
lottery.

On the second question whether there is a drawing of 
any ticket, lot, number or figure, I agree with the view 
in Emperor v. Muhandi Lal}̂  ̂ that the word drawing ” 
is used in the first and second part of section 294A in 
its physical sense and that the actual drawing of lots is 
an essential ingredient of the offence under section 294A.

The third cjuestion is whether there is any proposal to 
pay any sum on any event or contingency relative or 
applicable to the drawing of any ticket, lot, number or 
figure. The putting of the five rupees note would amount 
to a proposal to pay a sum, but I think that that proposal 
to pay a sum is not on the event or contingency relative 
to the drawing of any lot. I do not agree with the view 
of the Magistrate that by the mere fact ̂ f  drawing the 
packet, the customer dra ws the lot and automatically gets 
a note of Es. *5 if per chance he purchases the packet 
containing the note. There is no drawing of any lot, nor 
is there any agreement to pay any sum o f  money on any 
event or contingency relative to such drawing of the lot.
There must first be the drawing o f the lot, and there 
must be a proposal to pay any sum or deliver any goods, 
etc., on the event or contingency of such drawing. In 
the present case, there is no proposal to pay any sum on 
any event or contingency relative to the drawing of any 
lot. In the English Act the offence is ojc keeping any 
lottery. The wording of the second part of section 294A, 
in my opinion, excludes a lottery in which there {is 
no drawing of any ticket, lot, number or figure, and there

a) (1893) 63 L. J. M. 0. 33. «> (1883) <11 Q. B. D. 207,
. (1888) 52 J. P. 821. (1917) 18 Or. h- 7 .768.
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PatkaVi J.

1928 is no proposal to pay any money which- is dependent on 
empjiroe the event of such drawing of ticket, lot, number or figure, 
VAzmALLY In Emperor v. RacJmpfa}̂  ̂ it wa,s held that a mere 

publication on a trade handbill that tickets in an un­
authorised lottery can be had at a particular place is no 
offence under paragraph 2 of section 294A, since it does 
not constitute a publication of a proposal to pay any 
sum on any event or contingency relating or applicable 
to the drawing of any ticket in any lottery not authorised 
by Government. In Madan Gopal v. The King-Emperor 
of Indiâ ^̂  it was held that the words any office or 
place for the purpose of drawing any lottery in the 
first part of section 294A mean an, office or place 
intended to be the scene of the actual drawing of the 
lottery. In that case the offence under section 294A 
was held proved as there were actual drawings of prizes.

I, therefore, think that the conviction and sentence of 
the accused is not sustainable. I would, therefore, 
reverse the conviction and sentence and order the fine, if 
paid, to be refunded.

B a k e r , J. :— The accused was convicted under the 2nd 
paragraph of section 294A of the Indian Penal Code, 
of publishing a proposal relating to a lottery. The facts 
are that the accused, who is a dealer in cigarettes, had 
caused five-rupee notes to be placed in some packets of 
cigarettes, pieces of plain paper being placed in the 
remaining packets so that it was impossible to distinguish 
the packets containing the notes from those not contain­
ing them, and any purchaser of a packet of the cigarettes 
sold by the accused stood a chance of getting a packet 
containing a fwe-rupee note. The accused published a 
pamphlet, which is given in detail in the judgment of 
the learned Magistrate, in which these facts were set out. 
On these facts he was convicted under section 294A,

(1924) 26 Bom, L. E. 968. W (IQIO) P. R  No. of 191Q.
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clause (2), of publishing a proposal relating to a lottery, 
and was fined Es. 15. Tlie accused applies in revision, 
and on his behalf two points are raised : first, that the 
transaction in question doe  ̂not amount to a lottery, and 
secondly, that even if it does, it does not amount to 
publishing a proposal relating to a lottery under sec­
tion 294A, latter part. There is no definition of lottery 
in the Indian Penal Code, but in view of the definition 
which has been laid down by the Courts in England there 
can be no doubt that the transaction in question is a 
lottery. In Taylor v. which is very similar
to the present case, it was laid down that a lottery is a 
distribution of prizes by lot or chance, and that it makes 
no difference that the distribution is part of a genuine 
mercantile tranvsaction. The learned Magistrate has 
pointed out that the case is exactly on all fours with 
Hunt V . Williams. That report does not seem to be 
available, but the facts are given with sufficient detail 
in Ratanlal’s commentaries to show that it is exactly 
similar to the present case. The accused in that case sold 
packets of sweets at a penny each, some packets contain- 
ing a half-penny, and the purchasers therefore stood the 
chance of getting half their money back. This is 
precisely similar to the present case in which a purchaser 
of a packet of cigarettes had a chance of getting a packet 
containing a five-rupee note, the odds according to the 
learned Magistrate being 50,000 to 1. I entertain no 
doubt, therefore, that on the rulings of the Courts in 
England the transaction in question amounts to a lottery, 
but it is contended that the publication by the accused 
of the terms of this transaction is not within the 
terms of paragraph 2 of section 294A.* That section 
says :

“  And Tvlioever publishes any proposal to pay any sum, or to deliver any 
goods, or to do or forbear doing anything for the benefit of any person, on

E m p e r o e
V .

V a z ie a l l y  

B a k e r  i  J .

1928

(1883) 11 Q . B .  D . 207 . 

L  Ja  8— 5 a

(1888) 52 J. P. 821.



6a INDIAN LAW REPORTS [VOL. LIII

E m p e e o r
V.

V a z i r a l l t  

Baker, J-

1925 any event or contingency relative or applicable to the drawing of any ticket, 
lot, number or fignre in any such lottery, shall be pnnished with fine which 
may extend to one thousand rupees."

The section was drafted long ago, and probably the Legis­
lature had not then in contemplation such commercial 
developments as are indicated by the present case. 
Undoubtedly there is a proposal to pay a sum, viz., 
Rs. 5, on the contingency of the purchaser buying a packet 
of cigarettes containing a five-rupee note. The question 
is whether the purchase by the purchaser o f a packet of 
cigarettes can be regarded as amounting to the drawing 
of any ticket, lot, number or figure in the lottery. No 
doubt the section primarily contemplates the ordinary 
form of a lottery in which success depends on the drawing 
of a particular number or ticket from a receptacle 
provided for the purpose, which is the usual principle 
on which lotteries, sweepstakes, etc., are conducted. It 
is not in evidence that the packets of cigarettes bear any 
particular number or figure, and it is of the essence of 
the competition that each packet should be indistinguish­
able from another, measures being taken to ensure this 
by inserting pieces of plain paper in those packets which 
did not contain a five-rupee note. The notes and the 
paper were put in by the manufacturers at Belfast, and 
the accused hifaself was, therefore, equally in the dark as 
to which were the prize packets. As to whether the 
handing of a packet of cigarettes to a customer from the 
general stock in a shop would amount to the drawing of 
a lot, as mentioned in the section, there is a somewhat 
similar case in Emperor v. Mulcandi Lal̂  in which it 
was held by the Punjab Chief Court (p. 771) : “ Though 
there is ample^authority for holding that a lottery does 
not cease to be a lottery because the winners are deter­
mined by a method other than the actual drawing of the 
winning numbers, still we have no doubt that in the 
offence provided for in section 294A of the Code the actual

(1917) 18 Or. L. J. 768,



VOL. LIII' BOMBAY SEEIES 69

E m p e e o k
V.

V a z i e a l l y  

Baker, J.

drawing of lots is an essential ingredient. The word leas 
‘ drawing,’ we think, is used in the section in its 
physical sense and when the section was enacted in 1870, 
it seems probable that the*only form of lottery ejivisaged 
by the Legislature was a lottery run on the usual lines 
in which the winning numbers are actually drawn out 
of an urn, box or other receptacle/" This being a ]>enal 
provision must be strictly construed, and I agree with 
the view taken by the learned Judges in Emperor v. 
Mukandi Lal}̂  ̂ It follows, therefore, that the act of the 
accused in publishing the particulars with which he is 
charged, does not fall within the terms of section 294A 
of the Indian Penal Code. I agree, therefore, that the 
conviction and sentence should be set aside, and the fine, 
if paid, refunded.

Conviction and sentence set aside.
J. G. R.

(1917) 18 Or. L. J. 768.

CRIMINAL REVISION

Before Mr, Justice Patkar and Mr. JusUce Bajcer.

SHANKAR TU LSIEAM  NAY ALB (o r ig in a l  A c cu s e d  N o . 1), A p p lica n t  v . 
KU N D LIK  ANYABA YADAW  (o b ig in a l  Com plainano?), O p p on en t.*

Criminal Procedure Code (Act V of 1898), section 403— Trial for th& offence 
of adultery—Acquittal by a Court without jurisdiction—Subsequent prosecution 
in a Court of competeyit jurisdiction—Previous acquittal no har— Offence of 
adultenj not a continuing offence—Indian Penal Code (Act X L V  of 1880), 
section 497.
Wlien au accused person*is tried and acquitted of an oSence by a. Couxt 

having i:o jurisdiction to try the ofi'ence, a subseqiient trial for the same 
offence by a Court of competent jurisdiction is not barred imder the provisions 
of section 403 of the Criminal Procedure Code, 1898.

The offence of “  adultery ”  under section 497 of the Indian Penal Code is not 
a continuing’ offence. Every act of sexual intercourse amounts to an offence 
of adultery. *

Queen-Empress v. Emaji,^^ relied on.

T h is  was a Criminal Revisional application against 
the order of A. C. Wild, Sessions Judge o f Poona.

1928 
August 1

Criminal Revision Application No. 145 of 1928. 
‘1' (1880) Ratanlal’ s On. Gas. 150.


