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1930  V. N U R M A H O M E i . )  A B D T J I j  i v A D A i . l  a n d  u T t u i K s  ( a c c i ' S R u

.Itily IG. N o s .  1 ,  '2. ;i, *,> a n d  la ).'- '-

('ri)niiinl Procedure Code (.Id- V oj sccliniî i 102 and !j'AT-~llle(jitiinatG iist:
nf .staheineiils made lo pofdee, hij defence—Statement not put iit evidence— 
MiUjl'ilratc imkuj the ■•<lalc.ineut,‘i corrohorniwc. evidence—Irregiilanty of
[jrocedtire nnl vitiatin{f trial— A'o failure nf ju.'-‘ru'e'~-'hidkin Pciml Code (Aci. 
XLV of 1860), .■iediou
T h e  LLci.-used w crn  w iH i oruMU’cs  Uvi.*- In d i i in  I ’ cuul. C o d e . A t  the

ij'ii i i  riOuiK 1)1.' th e  jjccri.sod iniidi>. iisi' t lio  s t iifen icu ts i iiuido, heJ-'oni t h e  p o l ic e  fnv 
i h r  [lui'porfo o f  (,iros.i-ftx,'U)iir!ii)g 'w itiii's^es For tlio ])n )H ef.u lioi). T h e s f .  statem ciitK  
■\vcrt! UQt iiid; in  e v id o t io e  a u d  wore iioi. r o n a n l ly  riH.'ivrded ]>y th e  (.'o tirh  T]k- 
IVCusiBtirujle, lun^-evo.!', eoiiaiiJercid th '̂i si^;itt!i,uf'iilrt iu id  a c q u it t e d  t l io s e  accused- 
■^ '̂hos ;̂ iiaiiu-’H Avere n o t  iin /n tio iiod  tu tiii- I 'l i l ic i '.  a n d  UHiiitf I1iosl‘ s ta te r n e n is  us 
■{•ori'idiorative, o v id o n c c  cu iivietod, th e  iiptiiicaiM s ;

H e l d ,  th a t  n lth o o g h  l !ie  W iis iiol, jiis tiliw d  in  t is i j ig  t h e  3ta,teiii£.ntw
:is t’orrolioratiT ri ev id tiiice , as th e  vuy h a d  iit l 'r iiiged  t h e  pTOvisiojj.s
o f  so c t iiju  1G2 ut (he. Ci'iivu'Hiil P ro e r ,ih u i' (^jd< ‘. in. makins^' iiii l lle g ’ itln ]a to . u s e  of 
Ihc stiL teiueiits, i t  a iiiounttid  ti> ;.m in c f iu ln i 'i ly  w hit-l) co iild  hr, c-ured i in d f!

si.'f.fcion 387 o f  th e  C r im in a l Proct.-dutv  ( W Ir  i iia s in iich  a s  i t  h a d  o e e i is io n e d  n o  
I'ii.ilnre. oi: iu s t ic e ,

Aaliuf-O'slt Sil'dnr v. Belniri Lai I'iirl'inin'''̂  iiinl JiDiprror v. lii'uhit. {.'haiibeŜ '’ 

A '. .1., Suhniriuuiid T yer  Kinij-Einiiercir,'''> (H.stittj.iuitiin;id.

A p p l ic a t io n  agai,iist the order of tlie Sessio.ns Judge, 
■kjurat, whO' confirmed tJie eoiivietions and sentence 
■’passed hj the S.peciaJ. First ClaBs Ma.gistrate, Surat. i« 
Criminai. Case No. 25 of 1928,

The applicants with other accused were charged 
•originally under sections 147, 148, 149, 426, 451 and
395 of the Indian Penal Code, in connection with a riot
ill Surat which took ])lace on or about fSeptember 
29, 1928. The offence of d;ieoity under section 395 of 
the Indian Penal Code was triable by 'a Court of
'Sevssion.

The case came on for trial before tlie Special Magis- 
tj'ate at Surat. After considering th0 jevideuce, the

* C r i in in a l  B ov is5 on  N o . 1T3 o f  1 9 3 0 .
(1907) 35 Cal. 61 at p. V9. (1922) -lr> All. 124.
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1930.Magistrate framed charges under sections 380, 440 and 
454 of the Indian Penal Code, but refrained from Rmon
framing a charge under section 395 of that Code on the 
ground that such a c-harge ŶOuld he merely a^technical 
one, and accepted the invitation of the defence to try 
the case himself.

At the trial, the defence counsel in cross-examining 
the Police Sub-Inspector and other witnesses made use 
of statements of certain witnesses made to the police 
lor the purposes of ascertaining if the accused were 
identified before the police. The copies of the police 
statements were, however, not placed on the record but 
contradiction was obtained from the oral statement. of 
the Police Sub-Inspector. The learned Magistrate used 
those 'otateuients made before the ]jo1ice as corroborative 
evidence for the purposes of identification and con
victed those persons whose names were mentioned to the 
])olice and acquitted the rest of the accused. Accused 
Nos. 1, 2, 3, 4, 9 and 12 were convicted and sentenced to 
various terms of imprisonment.

Against these convictions, three appeals were pre
sented to the Sessions Judge, one by accused No. 1, 
^N'oormohamed Abdul Kadar; another by accused No. 2/
Abdul B.ehman; and a third by accused Nos. 3, 4, 9, 12.
Befoi-e the Sessions Judge it was argued that the Magis- * 
trate Iiad no jurisdiction because technically the offence 
committed was one of dacoity and secondly the findings 
•of the learned Magistrate were vitiated because he made 
an illegitimate use of the statements recorded by the 
police. The learned Sessions Judge overruled these 
•objections and considering the evidence in the case 
confirmed the convictions and sentences and dismissed 
the appeals. He observed as follows:— .

“ Tlie first answer to learned, eonnseVs argumeut is, therefore, tliat tli© accused 
iised iicflice papers freely aud tlie only defect was tliat they Tvere.not formally 
V'lncfi.1 on record. Such an oversight -R'a? not an eri’or of procedure which
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liioO
pKjjutlieed tlie dcfenec. The ue-st answer ia that not, only should isolates 
portions of the police Htŷ ementa lia-ve been pui; on record, but the whole' 

Empbrojc statements, for they Avere freely naed to prove omissions. Such nst-) is legitimate 
*'• if the omission can be looked on as a oontra.diction. (See Mr. Justice I ’a'wcett’,%,

]NiOH3i.4.iuiM>.i) Emperor v. Vithoo Bala, 20 Born. L . E. Do6). Bnt the only way
to prove an omission is to place, tlie whole document on record, and it is fair 
therefore, to say that all theBo police stateiuents -wore proved by the defeue& 
and can be read as a part of the record. Once that -was done the learned 
Magistrate ■was entitled to look at any part of them.”

The accused presented three separate applications in 
revision to the High Court.

Velinker and. Azad, with S. K. Nalrkdlali, for accused' 
Nos. 1 and 2 in applications Nos. 173 and 174 of 1930.

S. K. Nahiullah, for accused Nos. 3, 9 and 12 in appli
cation No. 177 of 1930.

P, B. Shincjne, Goveninient Pleader, for the Crown.
Beaumont, C. J. :—These are applications in revision 

from the decision of the Sessions Judge, Surat, up
holding the conviction of the accused before the Special 
Magistrate.

Now, the accused—I am only referring to the accused, 
who have appealed to this Court—were charged oT-igin- 
ally under sections 147, 148, 149, 426, 451 and 395 of 
the Indian Penal Code and they were convicted under 
’sections 147, 440 and 380, Indian Penal Code, i.e., they 
were not convicted under section 395, which deals with 
daooity.

The first point taken on behalf of the accused, b}'- 
Mr. Velinker, is that the facts brought the case within 
section 395 and showed that the offence of dacoity had 
been committed, and that under the Schedule to the Code 
of Criminal Procedure, a case of dacoity was not within 
the Jurisdiction of the Magistrate. The Magistrate 
seems to have had some doubt whetlier the facts Justi
fied a charge of dacoity or not, and he was invited by 
the defence to deal with the caso himself. Accepting ' 
that invitation he framed a charge under sections 147„
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Hihtmnonf J .

440 and 880, and framed, no iliarge under section 395. 
and as I have already said, he convicted the accused EMPi;rtoK

“loider the former thi'ee .sections. The accused now say xuRiUHoMv,!. 
that the Magistrate had no jurie,diction to try*the case, 
but the accused .h.iviiig invited the Magistrate to deal 
with the case a.nd he liaviiig /ux-epted that invitation, 
in uiy opinion, tliere is ru'ithing in the point at all. The 
learned Magistrate did not, by the consent of the 
]iarties, assume jurisdiction to ti'v ;i case which wa? 
outside liis jurisdiction. That point would liave arisen 
if lie bad framed a cJiarge for dacoity and convicted the 
t'.ccused on thnt charge, bnt he did not do that. He 
framed a charge imder the other sections—the sections 
itiuier wh,ich he was. invited to frame a charge by the 
defence, and it is not now -open to the defence to ''“bject 
on the groinid that he had no jurisdiction.

The next point is one of more substance and has been 
strenuously argued by IMr. Velinker- The point is that 
tlie Magistrate only convicted those accused vvhose names 
had been mentioned before the police on a previous 
occasion, and at page 22-A of his judgment, the learned 
Judge tabulates the accused v̂ rlio had been named 
before the police and identified by them. Now,
Mr. Velinker says that in doing that the Magistrate was 
making an illegitimate use of police statements and was 
infring;ing the provisions of section 162 of the Criminai 
Procedure Code It appears clear from the record that 
it was the defence themselves who made use of the 
statements befoi’e the police for the purpose of cross-’ 
examining various witnesses. It may be that that was 
not justified and that the Ma,gistrate ought to have 
prevented the defence from so doing, and I think that 
if the defence had used the statements at all the Magis
trate ought to have i^equired them to put them in 
evidence and place them on the record, and he did not

L Ja G—8
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1930 do that. I am disposed to think from the whole of his 
judgment that he probably did use the police statements

xuemIkombd in way which was not justified by section 162, but
— r then the' question arises whether that user—assuming

Bmnwo'fli C. J n
it to have been improper—is cured by section 53/ of 
the Code of Criminal Procedure. That sectioD 
provides:—

“ Subject to tlifi provisiouK liereiiilxirorc coiitMinecl, no fxndiiiff, sentence or 
order passed by a Court of eornpctent jurisOiftrion sliall be revei-Hefl or altered
imiler Chapter XXVII ov oii appeal or revision mi, a.ec,o\n’it—

((/) of any error, oiiiisriion or irrogularily in eonijilaint, siiintnons, warvant, 
cViarge, prockmai.ion, order, jndgnaent or other proceedings txiforo or diiring trial
or in any inrpiiry or rather proceediugri under Lliis Code, . . .

unless fiUch ('rror, ouiirtsion, invji-ulariliy, oi: ntisdii'fcfcion bus in i'act
occasioned a faiiure of justice.”

I am quite cleur that the irregularity—if it be an 
irregularity in this ease—has not occasioned a failure 
of justice. But, Mr. Velinker says that an infringe
ment of the provisions of section 162 is not an 
irregularity, which can be cured under section. 537. He 
says that it amounts to an illegality such as canLot be 
cured, and for that he refers to the judgment of Lord 
Halsbury in the Privy Council case of 'N. A . Suhra- 
mmia Iyer v. King-Emferor}^^ But that was a case very 

■-different from the present on the facts because the 
accused there was tried on an indictment charging him 
with no less than fort^-one acts, extending over a period 
of two years, and undoubtedly the whole trial was 
illegal. The test as to what acts yre irregularities 
within, section 537 has been considered as a matter of 
principle in two eases, one of them in Ashutosh Sikdar 
V. Behari Lai Kirtamâ "̂  where Mr. Justice Mookerjee 
says thus (72)

“ As pointed ont in Macnamara on Nullities luu'l I)'n-i«idiu'ilieH, no hard and 
fast line can be drawn between a nullity and lui. ij-n-^-uljirily; hut (liis nnich 
is clear, that an irregularity is a deviation from u nib̂  of i;nv Avliicb does not 
talce aivay tbe foundation or authority I'or tbe pj'oeeodiiig, or iijvjily to its whole- 
operation, -wbereas a nnllity is a proc î l̂ing tlmt̂ i.s lalii'n. without uny fnundatiaii- 

(1901) L. B. 28 I. A. 257. (11)07) >!o Oa], 61.
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I'of it, or is i?o essentially defecUve as to bi' of no avail or effect wliatever, or 1930
i.s Toid arul incapable of boiug validated. It may be CDnceded, that the appliea- — —
tiiiu of tliis dortrine to uii iiidividnul ciise, may sometimes be attended with Empejioe

..iiihcvilty. One- le,st, bowtiver, in i.vell-establi,shed, aiid is ol'teu -useful; as was
ohsi-rved by IMr. .Tii.sTice Colorid̂ 'i? in Holmes v. R n . ' i s e l ‘ it is diffici-ilt some- _________ __________
UTiios to disiiiiyiiisb between an iiTesubirity and a millity; but the safest rule Beaumont O. J.
t>) determine wliiit is an irreg'ubirity and what is a, nullity is to see whether 
the p;irty eaii waive the objection; if be can waive it, it amounts to an irregula
rity; if be (.'anuot, it is a nullity’ .”

If you apply that test herê  tiie accused could,
I think, have waived the j;)rohibition against using the
statements to the police. The other ease in which the 
general principle is discuswsed is Emperor v. Bechu 
■CJuiuhe.'-' Mr. dustice Stuart remarks (p. 12(3) :—

“ The tests to be, applied in considering whetiier a particular infringement of 
tbe provisions of llio Criminal Procedure. Code is one which does or does not 
;‘ome within ibe purvie.w of section 537 appear to me to be these : Does the 
'error go to tlie whole root of tlie trial? Does it in effect vitiate the proceed-
iiigfi? Hari llie ciun-t aŝ sumeil an autliority which it does not posseris? Has it
iiroken the vital rules of procedure? If the error is of such a nature, the 
proceedings are vitiated in ilieir very inception and section 3.S7 lias no applica
tion. But ihe mere fact tliat a certain provision of the Code is imper;itive does 
iiot in itself indicate tbat a bi'eacb of tliat provision vitiates the whole proceeding.
In fact it n-iiglit very well be argued that in order to create an, error therei must 
be some liroach of an imperative rule, for, if the matter were discretionary, it 
vi'ould appear tbat no ojiportuuity for error could arise. What I  have to 

.■■ousider is the simple point, w'ere the proceedings vitiated? In my opinion they 
'.'.'ere not vitiated.”

NTow, that passjige lays down a rule, which, ,I think, is 
of general application, and what one has to consider is 
whether any vital rule of procedure has been broken.
;and whether the irregularity goes to the root of the 
proceedings. In my view the infringement of section 162 
committed as it was here in the first instance by the 
■defence themselves, and not by the prosecution, is a class 
of irregularit)^ which can be cured under section 537.
In my judgment, therefore, this application fails and 
is dismissed.

M a d g a y k a r , J. ;—I agree. On the first point, this 
i=! not a case of an undoubted dacoity in which the 
Magistrate has delibefately framed a charge of robbery

(1841) 9 Dmvl. 4S7. 45 All, 12i.'
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HI3Q ill order to confer jurisdiction upon himself; on the 
contrary, he has accepted the view put forward for 
the defence that the facts did not constitute robbery 
?vnd thatr t!ie intention of the accused wns at the most 
that of theft vv\itliout tbe violence or extortion to 
aggravate it into robbery. It does not therefore lie in 
t,he mouth of the defence to turn round and conipiain 
t,f a result vliicli wa,s a conseqnenc ê of their' own,
con tent ion.

On tlie second ])oint, it was (.-ertain accused who were 
allowed excessive latitude beyond the strict proviaiona 
of section 162 and under the guise of omissions were 
permitted to all intents and purposes to transfer the 
entire purport of tlie |)olice statements on to the record. 
All the accused wliose naines haxl not been mentioned 
to the police availed themselves of this privileo^e and 
elicited the fact that their names had not been
mentioned. From this it was a. plain inference that
the names of the other accused had been mentioned.
Had the judgment ];)roceeded on thjit basis, the point 
could not hnve been tal̂ en. The learned M'agistrate, 
however, in tahulating the results, evidently has pro- 

’ ceeded further; but such a use of section 162 has not, for 
the reasons stated above, in fact, occasioTied a failure of 
justice. It is at the most an, irregularit)  ̂ without a 
failure of justice, and, therefore, a.s held in Em'jieror v. 
Jehangir Cama,̂ ‘̂ curable under section 537 of tbe Code 
of Criminal Procedure. I agree that the application 
should be dismissed.

B e a u m o n t , C . J. :— I  do not think that there is any 
ground for varying the sentence as there is no appeal on 
the merits. The unexpired portion of the sentence on 
the accused should be carried out.

Cojiirlotio7i and sentence 
confirmed.

<:in27) -29 I ’oiri, f;. 1!.
7C. P. P.


