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This fact, however, could not hare escaped their 
Lordships’ notice, for Mit. Ch. II, section 5, verse 2„

She (grandmother) must therefore succeed imnie' 
diately after the brothers’ suta/' was considered, 
by them-

But, in this Presidency the Vyavahara Mayukha hâ -, 
to be reaxl, and harmonized, as far as may be, with the 
Mitai^shara, and Ch. IV, section 8, pL 18, of that work 
lays down—

“  In default of brothers’ sons siioceed the goti'ajas wlio arc sapindas. Aniortg 
them also the first is the ir<iterival gvandmother tmtlcr the text of Mami, vig,",.
' n.mi if tiio mother also dead, tlic J';it])PX'’s luothci' sliiill take, tlie horitage.’ 
Although she is here mentioned immediately next to the mother, still as tlicre- 
is nô  place of entry for lier in the compact series of hoirB ending with t!if? ' 
brothci'B’ sons she is to bei entered at the end after the brothers’ sons after the- 
manner of ‘ the entry of tlio uninvited

In this Presidency tlierefore the,i‘c is ground for what 
has been held to be the case, a,nd the view that the- 
compact series ends with the brothers’ son, and that tlie 
grandmother takes first after the brothers’ sons.

I agree with the views on the point enunciated by my 
learned brothers Madgavkar and Patkar, JJ., and .iiii 
the order proposed to lie made in tlie case.

Order accordingly.
B. G. Pv.

APPELLATE CIVIL.

Before Mr. JuHllce Shingne.

MAETAND PAHDHAEINATH GHAUDHAlill (ueiu oi'" oiuuikal '
No. 5) V. RADHABAI KRISHNAEAO DESHMUItH (oEiorNAi.

Hindu Lata—Jomt family—Partitian— Parlitwn fartial a.i tn 'property or i)arties,. 
effect of.

Where co-parcoiiers in a joint Hindu family come to partition and. divide the ■ 
joint property 'with the exception of a portion of it, they arc, in the 
abafnw of luiy indication to tho contrary, tenants-in-coimnon with rcfereuee 
the excepted property nulesy and until a special iiigreomont to hold as joint, 
tenants is proved.

*Becond Appeal No. 53 of 1928.



■ Dagadu Goaind SahhuhaP^ and Beni Parshad. y ,  Msf. G v rd e v i ,^ ^ ^  re lie d  on. i m

Wlaere partition is partial not in respect of the property buC in respect o£ thci H aktaxd
persons making it, bo that "wliere some of tlie various joint tenantB PAjrDnARiN'ATJi
separate from the rest, tlie remaining co-parceners without auy r.
special agreement among themselves may continue to be co-parceners ana 
enjoy as members of a joint family the remaining property and tbe question 
whether or not they continue to be joint or separate is to be determined on the 
evidence in each case.

Babanna v. Parawa<-̂  ̂ and Bhimabai v. Gurunathgouda,^’'̂  followed.
It is the bounden duty of a party, personally knovsring the facts and circum­

stances, to give evidence on bis own behalf and to submit to cross-examination 
and his non-appearance as a TOtness ■would be the strongest possible circum 
stance which vi’ill go to discredit the truth of his case.

Giirbaksh Singh v. Gurdial Singh, r e l i e d  on.

S e c o n d  Appeal against the decision of E. Clements,
District Judge at Ahmednagar, reversing the decree 
passed by D. V. Deshmukh, Second Class Subordinate 
Judge at Shevgaon.

Suit for partition.
Four brothers, Hari, Mahadev, Narayan and Krislina- 

rao, formed a joint Hindu family governed by the 
Mitakshara school. The family owned lands and had 
income from a Jahagir. The Jahagir income was 
partitioned among the brothers at a remote period.
* Of the four brothers Hari separated first and later 
on Mahadev separated. Narayan and Krishnarao 
continued to live jointly. Krishnarao died in 1918.
After his death the name of his widow Yamunabai was 
entered in his place in the Record of Rights as a holder 
of eight annas share in the lands in suit.

On July 24, 1924 Yamunabai made a gift of the 
property to her daughter Radhabai (plaintiff).

On November 24, 1924, Radhabai filed a suit against 
Narayan (defendant No. 5) for partition of her father’s 
half-share in the lands in suit and for separate 
possession of the same. Defendant No. 1 was joined

(1923) 47 Horn. 773. (3) (1926) 50 B o m . 8 15 .
‘  (1 9 2 3 ) 4  L a h . 2 5 ‘2. wi (jriagN s o  L .  B .  8 5 9 . . .

(1927) 29 Bom. L. R. 1892,
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as a mortgagee from Narayan and defendants Nos. 2̂  
martakd and 4. were loined as tenants.

P a s d h a i u n a t i i
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Nara,yan (defendant No. 5) contended that he and 
Kkish-vakau brother Krishnarao were members of a joint Hindii 

family and after Krishnarao’s death he became the 
owner as the surviving co-pareener and therefore the 
|:)laintiff had no right to claim a separate share. The 
Subordinate Judge dismissed the suit as in his opinion 
the documentary and oi'al evidence in the case showed 
that K'rishnarao and Narayan continued joint till the 
death of the* former and they had not separated in 
interest. He based his conclusion on an observation as 
follows:—

“ The auparation of the .lahagir incotuc; would notj acco,i*ding to the ininciples 
of Hindu hi\y, ruean thal; llii'i-f! p:irl:ition of otlior a.neo.slTiil property,
!iec;(uise as to thfi propcrlieB mnainint:- uiiiliviiled, the nieiubers of the family 
eoatinue to stiuul to ono anntluT in the relation of mc;mbf-‘rs of an undivided 
Hindu family. . . . It folluijvrt that the ancestral lauds remained joint'. Of
the four brothers, Hari Kepiirated first and later ou Mahadco separated, This 
!-.eparatiou of the two brothers is u,duhtted by both partioH. The lesult of the 
■it'paratiou of the two co-parcencrs a<;cording to Hii.ida law is that t]m partition 
irmst be presumed to be complute both as to x>tu'ties and property. When one 
(.■o-pareener Boparatoft from the olhers, there is no prosuiiiption ciithcr thafe the 
latter remain joint or that tliey liave reunited. The qi:i,eation vrhether they 
vtiiuainod joint or reunited is oiui of a^reeinent between the parties, and suci» 
agreprnent must be proved lihe any othor fact."

On appeal, the District Judge held that the trial 
Court was wrong in holding tliat tlie brothers Avere joint 
as regards the jjroperty in suit. Hi'o I'easons were as 
follows :—

“ The lower Court liaa notieed the ruling iu Dacjtulu v. Sakhubai (I.L.B. •47 
Bom. 773). The presumption of tliti law 1h iir favour of the appellant’s case and 
uot against it as the lower Coirrfc thouf^ht. Thia means; an entire revaluation of 
the evidence, because tiie Court evidently leant t,ov.'ardH the view which was 
supported by v?hafc the Court considered to be a legal presumption.”

On a revaluation of the evidence the Court came to the 
conclusion that the brothers held the property as 
tenants-in-common and accordingly the suit was decreed.

Defendant No. 5's heirs appealed to the High Court*.
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J. G. IteU, for tlie appellant. 1930'

Nilkcinth Atnumm, for the respondent.

S h in g n e , J . This was a  suit for partition brought 
by one Eadhabai, daughter of a Hindu by name Krishna- 
rao. Defendant No. 1 is a purchaser from Narayan 
who was defendant ISTo. 5. This Narayan was Krishna- 
rao’s brother and died after the decision of the suit in 
the trial Court.

Hari, Mahade\̂  Narayan and Krishnarao were 
four brothers. At one time they formed a joint Hindu 
family governed by the Mitakshara School. They had 
income from a Jahagir and they owned other properties 
too. It is admitted by both the parties to this suit 
that the suit lands are ancestral properties. The 
four brothers effected a partition of the Jahagir income 
amongst themselves long time back and as a consequence 
each one of them got a two annas share which was 
separately paid to them. In course of time, Hari 
separated first in respect of the rest of the property 
and later on Mahadev separated. The question in 
this case is whether Narayan and Krishnarao held the 
property in suit as joint tenants so that on the death 
of Krishnarao in 1918 the whole property would be 
governed by the rule of survivorship and vest in 
Narayan.

It is important to note that in the Record of Rights 
Narayan and Krishnarao were regarded as holders 
of eight annas ishare each in respect of the suit-lands. 
After the death of Krishnarao in 1918, the name of 
Yamunabaij Krishnarao's widow, was entered in 
his place in the Record of Rights as the holder of 
eight annas share. No doubt, Narayan and Krishna- 
rao were described as joint holders in the Record of 
Rights, but it is important to note that Narayan was 
senior to Krishparao, and if the property bad descended
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1980 hj siirvivoa'ship, Ya,mnna.bai’s name would not appear 
at all.

There were various ciromnsfcances alleged and proved 
on either side, and the Court of first instance considered 
them fully and came to the conclusion that Krishnarao 
and Narayan continued joint till the death of the 
former and wei’e not separated in interest as alleged 
by the plaintiff. Ar a result of this finding the suit 
came to be dismissed.
, On appeal, the learned District Judge felt it neces­
sary to revalue the entire evidence for reasons which 
will soon he mentioned and while proceeding to draw 
his conclusion from the evidence, the learned Judge 
made a (special referenra to the 'entries from the Record 
of Rights, discussed the oral evidence, and ultimately 
•came to the conclusion that tlie finding of the trial Court 
was wrong and allowed the appeal.

Were it not for the contention which has been raised 
nt the Bar in connection with the decision in the case 
of Dagadu Govind v. on which the learned
District Judge relied, the point in this case would have 
’been a ŝimple point of fact as remarked by the Privy 
Council in Palani Animal v. Mutkuvenlcatachala}^'' But 
Mr. Rele for the appellant argued that the learned 
District Judge went wrong in placing reliance upon the 
decision in Dagadu Govind v. Sakhuhai,̂ ^̂  to the 
exclusion of various other rulings amongst which he 
mentioned the Privy Council decision in Palani A mmol 
V, MuthuvenJcatachaM^  ̂referred to above and the rulings 
in Balanna v. Parawa'-̂ '* and Bhimahai v. Gurirnath- 
gouda}^̂  On a consideration of all these rulings, 
I find that the rulings a,re all reconcilable and there is 
no error of law in the judgment of the District Court. 
It is clear that according to Hindu law a partition

a92S) 47 Bom. 773, (19-26) 50 Bom. 81-1.
119M) 27 Bom. L. B. 735 afe p. 738; L. B. 53 I, A. 8S. (1928) 30 Bom. L. R. 859.
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imbetween co-parceners may be partial either in respect of 
property or in respect of the persons making it. In the 
case where all co-parceners effect a separation of some

* • t 1 1 * JS • 4-1̂of the joint property, the principle to be appiiea is tiie k̂ isjikabao 
■one in Dagadu Govmd v. SoM'iihai,̂ ^̂  referred to above, j
a n d  in Beni Parshad y . Mst. and the prin­
ciple wonld be that where co-parceners in a joint Hindu 
family come to partition and divide the joint property 
-with the exception of a portion of it, they are, in the 
absence of any indication to the contrary, tenants-in- 
-common with reference to the excepted property unless 
-and imtil a special agreement to hold as joint tenants 
is proved. But where the partition, is partial not in 
T0spect of the property but in respect of the persons 
making it, so that, where some of the various joint 
'f.enants separate from the rest, it has been held by a long 
current of authorities that the remaining co-parceners 

ŷithout any special agreement amongst themGelves may 
■continue to be co-parceners and enjoy as members of a 
joint family the remaining property and the question 
v̂hether or not they continue to be joint or separate 

is to be determined on the eyidence in each case; see 
BaMnna v, Parawâ ^̂  and BMmahai v. Gumnath- 
go'iida}̂ '‘

This is a case in which, as stated above, all the 
•four brothers effected a partition of a portion of the 
joint family property and as to the property that 
remained in course of time two of the four brothers 
■separated. • It is thus clear that this is a case in which 
'on the facts as stated above, the principle in both the 
'Sets of rulings will be applicable. It seems that the 
'trial Court had not paid regard to the principle laid 
'down in the case of Dagcuhi Govind y, Sakhiibai/^^
•referred to above, for it remarks in paragraph 8 that

<’■> (1923) i7  Bom. 773.
^1928) i  Lah. 252.

(192G] 50 Bom. 815.'
(1928) 30 Bom. L. B. S59-
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on the partition of the Jaliagir ineome the ancestral 
Maktano land remained ioint. Having regard to these circum-
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V. stances, I do> not tnink tiiat tne learned iJistrict Judge- 
i-£iŝ hiuua\j was wrong in remarking that the learned Subordinate- 

Judge of the first Court had taken no notice of the 
ruling in Bagadu Govind v. f̂ ahJnilyaiP''

Mr. Rele contended that the revaluation of the entire- 
evidence by the learned Biatriet Judge was halting in 
its result because the learned District Judge did not 
take into consideration the ruling's in Babanna y. 
Parawa'-̂ '' and BliimM'hai v. Gunmatligoiida^ '̂' mentioned 
above. I do not think that the judgment of the District 
Court requires to be disturbed on this ground. The 
learned District Judge did go into the evidence to- 
decide the point whether Narayan and Krishnarao' 
were joint.

In order that a. point of̂  some importance to the 
parties to this litigation should be fully considered, 
I allowed the appeal to be argued on facts and I have 
gone into the whole available evidence in order to 
satisfy myself as to which of the two discordant views' 
of the lower Courts is correct. I can do that under 
section 103 of the Code of Civil Procedure and on 
consideration of the evidence T am. entirely in agree­
ment with the finding recorded by the lower appellate 
Court. The only things which could be said in favour 
of the present appellant are: (1) that Krishnarao
allowed a decree to be passed against him and Narayan 
in respect of the mortgage bond passed exclusively by 
Harayan; (2) that the assessment of the suit la,nds was 
recovered out of moneys that were paid over tO' Narayan 
in connection with his Jahagir income; and (3) that the 
presence of the word in the extract from the
Record of Bights is probably suggestive of the view

(1923) 4'T Bom. 77' .̂ SO Bom. R15.
'»> (192S) SO Bom. L. R. S5fl.
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that the brothers were joint. Other points of fact 
were also argued, but I am referring only to those that 
are very pertinent.

As to the first of the three points mentioned above, 
I say that there may be some reasons why Krishnarao 
submitted to that course, and Krishnarao being dead 
the present plaintiff is not expected to give us any 
useful information on the point. ISTarayan, who should 
have been able to give information on the point, did 
not care to go into the witness-box or get himself 
examined by obtaining a commission. Not onty was it 
that Narayan did not care to place before the Court all 
the facts which must be within his knowledge, but 
defendant No. 1, who was really the contesting 
defendant and stood to lose the case if his contentions 
were not accepted, did not care to secure the necessary 
information by obtaining it from Narayan by either 
citing him as a witness or getting an order to examine 
him on commission. This circumstance has a great 
significance if we look to the decision of their Lordships, 
of the Priv}̂  Council in Gurbaksh Singh v. Gurdial 
Singh, a n d  the remarks at page 1398 may be usefully- 
referred to. It is the bounden duty of a party, person­
ally knowing the facts and circumstances!, to give 
evidence on his own behalf and to submit to cross- 
examination and his non-appearance as a witness would 
be the strongest possible circumstance which will gp 
to discredit the truth of his case. Under these circum­
stances it cannot be said that the mere passing of 
a decree against Narayan and Krishnarao can be said 
to be a significant fact. The same can be said about 
the point of payment of assessment mentioned above., 
and as to the description in the Record of Rights I feel 
myself more in favour of noting, what I have already

1930
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(1927) 29 Bom. L, E. 1392.
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11I3Q stated a,bove, that having regard to the way in which 
things ordinarily go on in a Hindu joint family, the 
appearance of the name Yamuna,bai, the widow of 
Krishnarao, is destructive of the theory of survivorship 
and promotes the case of separation.

After referring to these points urged in favour of 
the appellant, I need onty refer to one or two circum­
stances which also militate against the view advanced 
on behalf of the appellant. Thus, we find that when 
Krishnarao died, he had left some moneys in the Postal 
Savings Bank and that amount was recovered after his 
death by his widow in spite of Narayan’a endeavour to 
the contrary- Then we have the fact that Krishnarao 
had a separate money-lending business.

The effect of all these facts and circumstances points 
in my view to tlie conclusion that Narayan and 
Krishnarao could not be said to be joint tenants with 
the result that on Krishnarao’s death, Narayan, the 
last •survivor, became entitled to the whole property 
in suit.

I should have mentioned that the Mukhtyar of 
Narayan was examined in the case at Exhibit 26. He 
said that he was not able to say what Krishnarao and 
Naraya.n did about the income of the suit lands. This 
is a point on which the Mukhtyar should, have been 
well informed because on the date on which he was 
examined, Narayan was certainly alive. A statement 
of this nature is not calculated to further the cause of 
a master who himself stays away from Court.

For these reasons I confirm the decree of the lower 
appellate Coiirt and dismiss the appeal with costs.

Decree oo7ifirmed.
. J. G. E .


