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there was no wagering or betting. No authority has
heen cited for the proposition that if one or both parties
are under a misapprehension as to the subject of the
wager or bet there is no wager or bet made. All that
the wagerers in a case like this demand is that they
should be paid an amount of money if the horse selected
by them wins or is placed at the race in which the horse
is to run.  When they have made theiv het and it has
been accepted by the taker the transaction is a complete
wager or bet. It may be that in a case like the present
where the race meeting is postponed or cancelled the
person who has paid his money would be entitled to get
the money back, but, in my opinion, it cannot be said that
the bet has not been made. Similarly, the abetment of
an offence is under the Indian Penal Code punishable
whether the offence abetted is or 1s not committed. [ am,
therefore, of opinion that the fact that the race meeting
was in this case postponed does not mean that there was
no gaming.
Answers accordingly.
B. G. R.

APPELLATE CIVIL.

Lefore ATr. Justive Muadyuvlar,

RAGHO RAVIL BHARDE (omcinan PraiNtigr),  Apresnnaxe e, GOPAL
JANARDAN AnND ANOEHEE (ORIGINAT, DIERENDANTS), DBESPONDENTE.®
Civil Procedure Code (det V oof 1908), weclions 11, 47 Hes judicata--Dumala

Bharkati Inum Village—Deeree directing wmenaging dohegirder Lo pay lo o

co-sharer out of vasuli rulum every year—Ilevenne suspendod--Baecwtion-

Bimecuting Court holding that suspension of revenue did wol wfject payment -

Revenue subsequently remitted —Sevond suit for refund of recenwe rentitted

and declaration pob barred,

The plaintift was the managing Jahagivdar of & Lowale Sharkali Dnam
village. By o compromise decrce pussed in I8U5 L was directed that the
defendants as co-sharers, should receive from ihe plaintift o one-sixth share
out “of the * Vasuli Rakam ™ eyery year in the mounih of May. In 1900
defendant No. 1 applied in execution for the rocovery of the one-sixth share,
which  the: plaintif had declined to pay on the ground that the land revenue

*Becond Appeal No. 804 of 1997,
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had heen suspended by Government. That darkhast (application) was allowed
on the ground that ** Vasuli Rakam 7 did not mean the mmount actually
recovered but the wmount assessed. In the vears 1918-19 and 1020-21, the
recovery of land revenue of thé village was again suspended by Government
and the plaintiff again withheld payment. In 1921 defendant No, 1 therefore
presented a darkbast which was also allowed. In 1922, Government ordered
that land revenue for the year 1918-19, which had so far only been suspended,
should be remitted. The defendunts had, however, already recovered (he
one-gixth share of the revenue for 1918-19 under the darkhast of 1921. The
plaintiff therefore in 1923 sued for a declaration that the defeudants had we
right to recover their one-sixth share in the year in which Governwent had
guspended or remitted the revenue aud claimed u refund of the amount remitted
for the year 1918-19. The defendants contended thut the suit was barred under
sections 11 and 47 of the Civil Procedure Code.

Held, (1) thot the suit wus not barred nnder section 47 of the Civil Procedure
(Code as neither the declarution nor the refund conld be claimed under the
compromise decree; ’

(2) that the claim was not barred as res judicatz under gection 11 of the
Civil Procedure Code as the question in the suit was a question of the
amount remitted and not suspended, and, secondly, it was a question of the
refund of the amount for the year 1918-19,

Seconp Appeal from the decision of F. W. Allison,
District Judge at Ahmednagar, confirming the decree
passed by D. V. Deshmukh, Subordinate Judge of
Shevgaon.

Suit for declaration and refund.

The plaintiff was the managing Jahagirdar ot the
Dumala Sharkati Village of Varkhade in Shevgaon
Taluka, Ahmednagar District. The defendants had .a
one-sixth share in the jahagir. In 1895 the defendants
filed a suit to rvecover their share in the jahagir. In
that suit a compromise decree was passed the materipl
portion of which was as follows :—

“ Tt is ovdered that plaintifts should receive their 1/6th  share in. the
jaliagir wmal of Varkhade dumale in Shevguon Taluka -out - vf  the. vasuli
rukaw every year, and that defendants should pay to 6he plaintiffs their
1/6th  share every year in fhe month of May On. their failing. to. pay,
platutifl may recover the annual amount through Court.” :

In 1900, defendant No. 1 made an application
(No. 224 of 1900) for the recovery of Rs. $2-1-0 on
account, of the one-sixth share in the revenue which the

judgment-debtor (present plaintiff) declined to pay oh
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the ground that the land revenue for the years in question
had been suspended by Govermment. it was contended
by the judgment-debtor that no jalagir wusul had heen
received foi those years and that he was bound to pay
only the one-gixth share of the jefdgir amount actually
received.  The executing Court on construction of the
decree held that the plaintifi should  pay  to the
defendants one-sixth of the amount to be recovered iy
the month of May each year and not one-sixth of the
amount that was actually recovered; that the Vasali
amount did not mean the amount that was recovered
but meant the amount put down in the village papers
as recoverable in the month of May in cach year. The
Darkbast was, therclore, allowed to  proceed.  This
interpretation was upheld in appeal.

For the years 1918-19 and 1920-21 the recovery of
land revenue for the village was again suspended by the
Government and the plaintili on that ground withbeld
the payment of defendants’ one-sixth shave of the amount
fixed for those years. Thereupon defendant No, 1 filed
a Darkhast in 1921 to recover the amount ol Rs. 155-2-0.

The Subordinate Judge in allowing the Darkhast
remarked “ It is true that the vecovery of these sums is
suspended but the plaintiffs need not wait till  the
actual recovery as has already been declared in the
previous Davkhast. It may be that Government may
grant remission for those years, and in that case the
defendant can recover the sumn from the plaintiffs as the
whole consideration fails. Plaintifis ave to get the share
so long as the sum is held to be recoverable and is not
absolutely remitted.”

The defendants obtained in execution the sum of
Rs. 155-2-0. '

The plaintiff appealed against this order hut the same
was confirmed by the District Court.
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Between the order of the Snbordinate Court and the 51929
order of the District Court, which latter was made on Rasmo & var

October 30, 1922, Government remitted entively the land  gopar
revenue of the village for the year 1918-19. JawarpAx

In 1923, the plaintiff brought the present suit for a
declaration that the defendants had no right to recover
their one-sixth share in the year in which Government
suspended or remitted the revenue, and for a refund of
the amount paid for the year 1918-19. The plaintiff’s
contention was that the fact that for the first time in
1922 the land revenue of the village as a whole had been
entirely remitted by the Government and could, there-
fore, never be recovered by him entitled him to recover
the amount recovered from him in execution proceedings
in respect of the year 1918-19,

The defendants pleaded inter alia that the claim was
barred by res judicatn.

The Subordinate Judge held that he was bound hy
the interpretation of the decree made in execution
proceedings to the effect that the plaintiff was bound
to pay the defendants their one-sixth share of the amount
assessed and the suspension or remission of revenue did
not affect the right to recover the amount under the
decree. The suit was, therefore, dismissed as barred by
res judicula.

On appeal, the District Judge confirmed the decree on.
the following grounds:—

“* One obvious ubjection to this suit was taken af once;, namely, that this
is a question arising between the parlies to this suit, and relating to the
cxecution, discharge or satisfaction of the deeree in the suit of 1895, and,
therefore, pluintiff ought to have made an applicajion under section. 47 of the
Civil 1rocedure Code instead of bringing a sepavate suil. In my opinjon, this
objection is valid, and although this Court has discretion to treat this suit as a
proceeding, there is no particular reason why it should do sc in absence of
any formal application lo tHat effect. Apart from. this objection, however, it
seems desirable to dispose of the suit on ifs werits . . . . Ho long as the
decrée in the suit of 1895 is uot set aside, and sinde it has ohce been finally
inferpreted by a cowmpetent Court, no. contrary constiuction can’ he placed :.ont
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the decree by any Cowrl, whiel his to deal wilh it subseqiently (see 1, T,
.7 All 102, The language used by the Tesrned Subordinate Judge in
Darkhast No. 294 of 1600 is wide enough to cover the present conbingency. It
gtates plainly that the casuli rakam does vot mean e onount aetually
recovered by te prosent plaintiff, bui means the mnount pul down in the
village papers as yocoverable in the wonth of May in each yewr. The fact of
a subsequent remisgion by the Govermment cannob affeel the question,  There
fore, the lower Court was right in holding that defendint was  entitled to
pxecute his decree even for u vear for which the hind revenue bad been remitted
and plaintiff is nob entitled 1o recover from the defendant in this suit the
amount realised in execution proceedings.”

The plaintiff appealed to the High Court.
D. G. Dalvi, for the appellant.

J. 6. Rele, for respondent No. 2 and also for heirs of
respondent No. 1.

Mapcavkagr, J.:—The question in this  appeal s
whether the plaintiff-appellant is entitled to a refund
of a certain amount which he paid to the defendants-
respondents in respect of the latters ' one-sixth sharve
of the revenue of the sharkati inam jahagiv of Varkhade
in the Shevgaon Taluka in the Abmednagar District.
Both the lower Courts held that the plaintiff’s claim was
res judicata and that he was not entitled to a refund
nor to the declaration he sought of his non-liability for
any amount suspended or remitted for subsequent years.

The village in question, as stated above is a dwemala
sharkati inam village, that is to say, Government are
entitled to half the assessment and the Jahagirdar to
the other half. The plaintiff-appellant is the managing
Jabhagirdar and the defendants-respondents have a one-
sixth share in the Jahagir. The assessment is made in
a Tharavband and is recovered by Government and the
inamdar’s one-half js subsequently paid to the managing
Jahagirdar the appellant, as appears from the evidence
of the Collector’s Chitnis, Exhibit 31.

In Suit No. 104 of 1895 of the Shevgaon (ourt by
the defendants-respondents’ predecessors against the
predecessor of the appellant, a compromise decrec was
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passed ordering that the plaintiffs in that suit should
receive a one-sixth share out of the “ vwaswle rakam*®
every year and that the defendant should pay to the
plaintiffs one-sixth every year in the month of May. In
1900 defendant No. 1 applied in execution for the
recovery of the one-sixth share, which the plaintiff had
declined to pay, on the ground that the land revenue had
been suspended by Government. That darkhast was
allowed in favour of defendant No. 1 and similarly the
second darkbast in 1921. In 1922 Government ordered
that the land revenue for the year 1918-19, which had so
far been only suspended, should be remitted. The
defendants had already recovered their one-sixth share
of the revenue for 1918-19 under the darkhast of 1921.
The plaintiff sued in the present suit for a declaration
that the defendants had no right to recover this one-
sixth share in the year in which the Collector had
suspended or remitted the revenue and claimed a refund
of the amount remitted for the year 1918-19. The
defendants set up the decree and the order in the previous
darkhast and contended that the claim was res judicata.
Both the lower Coourts upheld the defendants’ contention
and dismissed the claimn as res judiicata. The plaintiff
appeals.

In the original application the plaintiff included a
declaration in respect of the revenue suspended. It is
conceded on his behalf in this Court that that claim in
so far as it relates to the suspended revenue is res
judicata by reason of the orders in the two darkhasts of
1900 and 1921. The present appeal is, therefore,
confined, whether as to the refund,or the declaration,
only to the revenue remitted. The lower appellate Court
thought that the present claim fell under section 47,

Jivil Procedure Code. . That view is not in my opinion
correct. The present claim is for a refund and a declara-
tion. The refund at least could not be claimed under
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thé decree. Even in respect of the declaration it caunot
he said that it is contained in the decree.  The appellant
can, at the most, urge that the decree is silent while the
respondents contend that the decree on its previous
constiuction in the two davkhasts i inconsistent with
the present claim. Under these  circumstances,
it is necessary for the plaintiff to make the present
claim by a suit and not by an application in execution :
Khetrapal Singh Roy v. Shyewa Prosad Burmoan,

The two questions in this appeal ave, firstly, whether,
the present claim is res judicata by veason of the find-
ings and orders of the two darkhasts of 1900 and 1921,
and secondly, if not, whether the appellant is entitled
to a refund in vespect of the revenue vemitted in the
year 1918-19 and a declaration for the revenue remitted
in the subsequent years. |

On the first point, hoth the previons darkhasts were
in respect of the revenue suspended. There was no
18sue nor an express decision on the question of the
revenue remitted. The learned  Subordinate Judges
expressed no opinion as the point did not arise at any
rate in those proceedings. The darkhast of 1900
containg no expression of opiunion on the point. Such
a claim as the present can only be res judicata by
reason of a decision or at least a finding. None such, is
forthcoming in the previous darkhasts. The respon-
dents are thrown back upon the construction of the decree
in those darkhasts and upon cases such as Beni Ram v.
Nanhw Mal!™ This case has no  application to the
present facts. When one darkhast held that the decree
gave interest at a certain rate, the question of that rate
of interest in the decree could not he subsequently re-
agitated in a second darkhast. Here the construction
would, at the most, be a ratio decidendi and cannot
support the plea of res judicate. Even on the question

@ (1904) 82 Cel. 205, @ (1884) 7 All, 102,
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of construction, the prevwm construction merely came
to this: The question in the previous darkhast was
the meaning of the words waswli rakam in the decree.
The plaintiff contended that by wasuli rakam was meant
the amounts actually received in his hands from Govern-
ment. The defendants contended that the amount meant
the assessed amount. The plaintiff’s contention was
negatived and the defendants’ contention was accepted.
The question in hoth the darkhasts as observed was,
whether the defendants were, or were not entitled, to the
revenue suspended and not in the hands of the appellant.
The present question differs in two essential respects,
firstly, that it is a question of the amount remitted and not
suspended, and secondly, it is a question of a refund of
the year 1918-19. For these reasons, T am clearly of
opinion that the present claim is not res judicata by
reason of the findings and orders in the two previous
darkhasts.

As regards suspension and remission, the present rules
promnlgated in 1907 are to be found in Mr. Joglekar’s
Land Revenue Code. Out of them pages 620 to 625,
and rule 5 at page 621, rule 2, clause 3 at page 623 and
rule 9 at page 625 have been bronght to my notice for
the appellant. They merely in effect direct that in
case of a total or partial failure of the crops the villages
including inam villages are entitled to certain suspen-
sion, provided Government ave satisfied that the remis-
sion reaches the tenants and does not stop with the
Tnamdar. On the question ‘of revenue remitted, the
decree is silent. These rules did not exist in 1895. It
is a matter of commen knowledge that previous to the

tujerat famine of 1900 and what is called “ The

3

Maconochie Tnquiry,” suspensions and remissions, if at
all, were (m]V Q;ranted in individual cases. They were
net, in my opinion, in the contemplation of either party
at the time of the consent decree in 1895 ; and no reason
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appears and none has heen shown, why the appellant
merely because he was the eldest and the managing Tnam-
dar should make himself liable to pay his co-sharers an
amount which he would never receive from Government.
He obtained no profits for the Q;un rantee of payment even
in bad years. The present question is veally on the merits
outside the compromise decree as far as the words of the
decree go. The decree was, however, passed merely on the
respondents’ one-sixth share of the revenue. [t is not
alleged for the respondents that theve is any sach costom
of the managing Tnamdar paving one-sixth revenue
remitted or not obtained. The case of the revenue
susnended stands on a different  footing,  Trom  the
evidence of the C'hitnis, it appears that it is only after
three years continuons had seasons that a remission is
given hy Government.  The claim which the defendants
wished to enforce in the suit of 1895 and which was
contemplated by the compromise or the consent decree
was a sixth share of the actual Tnam vevenue. That
share was to be paid in May, and therefore it is intelli-
gible, that the Courts in considering the question of
suspension would have to hold that the definite and
ensuring payment in May to the respondents must over-
ride the fact of the suspension, that is, delay in pay-
ment by the cultivator to Government and by Govern-
ment to the plaintiff. The definite date May sufficiently
explaing this view in regard to the revenue suspended.
Tn regard to remissions, however, the vase is widely
different. The enltivator does not pay Government and
Government does not pay the Inamdar. There appears
to be no reason why the respondents should claim to
retain the amount remitted merely by reason of the date
May in the decree though it had been held that suspen-
sions - should mnot delay payment fto them. The
decree does not refer to the Thavavhand. The defend.
ants claimed in the darkhast of . 1900 the suspended
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revenue. The Court held that the vasuli rakam referred 1929
to the revenue assessed and not the vevenue actually Rasso Ravar
obtained. 'That construction and the ratio decidendi are  gony,,
not necessarily binding in cousidering the present JaNaspsx
question of the revenue remitted and thervefore irrecover- Madgaviw J.
able by the Inamdar. The learned Subordinate Judge

has himself observed that the equities are entirely with

the appellant and not with the respondents. Tn regard,

therefore, to the refund, T am of opinion that hoth the

lower Courts were wrong. The question is not

res judicata and the appellant is in equity entitled to

sach a refund of the amount remitted. For the same

reason, the decree itself being silent, there appears no

sufficient reason in this view to refuse him the declaration

in rvegard to the revenue remitted in future vears.

I set aside the decree of the lower appellate Court
dismissing the suit, and allow the appeal in vespect of
the refund of the revenue for the year 1918-19 and in
respect of a declaration of the revenue remitted in future
vears but not in regard to the revenue suspended.

The appellant has succeeded in respect of remission
but has failed in respect of suspension. Each party will
pav its own costs throughout. '

Decree paried.
J. G R

CRIMINAL APPELLATE.

Before Mr. Justice Patkar- and Mr. Justice Wild.

SMPEROR ». SANA MATHUR (accusen No. 2) anp BMPEROR o 1929
JHAVERI GOKAL (accouskp Ng. 1).*® October - 4.
Criminal Procedure Code (det V of 1898), section 188-—Indign Penal - Code
(Act XLV of 1860), sections 879, 411—Offence committed  oulside ~British
India—Trial in British India—Certificate of Polilical Agent, wmeocessity of.
The accused were alleged to have stolen a bullock in British Indix and taken
it o u nabive wtate where it was sold. Oa the bullock being traced by the owner
the accused were tried snd convicted under section. 879 ‘and - in- the alternative

#Orjininal Appeal No, 980 of 1929 with Criminal Reference No, 52 of 1999,



