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Courts have held to be a nullity and one that can he -,

taken in execution: Jungli Lall v. Laddy Ram  Suovaees

. Y ; . 9) , Indera
Marwari; Anwar-ul-Hag v, Nazar Abbas™; Svipat o
Narain Ra v. Tirbeni Misra.™ Py

For these reasons I hold that it was the minor who radgaeksr 7.

was the plaintiff and the appellant and not Raghavji,
the failure to appoint a next friend after the death of
Raghavji and hefore the appellate decree was an
irregularity, and that in any case it is not open to the
respondent to avoid the decree in view of his own failure
to have the appeal reheard after the appointment of a
next friend as the appellant had applied.

The appeal must, therefore, be allowed, the order of
the lower appellate Court set aside, and that of the trial
(‘ourt restored with costs throughout on the respondent.

Appeal allowed.
3. 6. R

@ (1919) 4 Pat. L. T. 240. @ (1924) 6 Lah, 315,
@ (1918) 40 AlL 498,

APPELLATE CIVIL.

Bejore Sir Norman Kemyp, Kt., Acting Olief Justice, and Mr. Justice Murphy.

THE BOMBAY BARODA AND CENTRAL INDIA RAILWAY COMPANY, 1099
LIMITED  (ortciNALl, = DEREFENDANTS), APPLICANTS ». THE RAINAGAR July
RPINNING, WEAVING AND MANUFACTURING COMPANY, LTMITED ——
(ORIGINAL PLAINTIFFg), OrPONENTS.*

Indign Railways Act (IX of IS90)—Risk note form Bi-—Consigument of goods—

Loss in transit—-Misconduct of raihoty adminisiration’s servants, meming
of—Burden of prooj—High Court—Revisional powers.

PN

When goods are comsigned  throngh o railway  company  under risk note
form B, the railway administration is nob to be held rvesponsible for loss excepi

*Civil Revisional Application No. 289 of 1928

tRisk” Note Form '* B’ . ‘

© Whereas the consignment of tendered by we/us, per Forwarding Order
No. of this date, for despatch by the Railway Administration
to station, and for which I/we have received rallway receipt
No, of same date is charged at u special veduced rate ingtend of at
the ordinary tariff rate chargeable for such consignment, L/wej the undersigned
do, in consideration of such lower charge, agree and wndertsle to hold. the
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upon proof that such loss aroge trom I[m miseonduet of the railway wdnins-
tration gervants. In cuse of pilfernge the railway sdministration s bound
o~lisclose how the consignmuent was dewlt with whilst i was in its possession
and if miscondnet cannot be fairly inferred [ron suel evidence the hurden ol
proot of such misconduet lies upon the eonsignor,

The word ** misconduct ™ i the risk-note  soggesis that a pailway
sexvant has been guilty of doing something which was inconsisfent with the
conduet required of him by the rules of the company. In the absence of
proof that there wuas any breach of duty by the railway servants or wny
infringement of the rules which regulate their terms of cuployment, no fair
inference of misconduet on the part of the ruilway administralion servanks conld
properly arise.

Khairati Lal Baboo Lal v. B. B, « , I. Railway ™ distinguished,

When the Iower Court wisdivects ilsell by fakiug ivto consideration faef:
which are not malevial to the ¢question  for  its defermination and - hases (-
judgment upon them, the High Court has power to vevise the findings of 1he
lower Court.

APPLICATION to revise the decree passed hy J. N. Bhat.
Small Causes Court Judge at Ahmedabad, in Suit

No. 1920 of 1927.

The facts are suffictently set out in the jundgment.
H. C. Coyujee, with J. G. Mody, for the .1})})11( ants,

said Tailway mdmmmtn‘mon 11’1111111"35 and ln-c* Imm .11] 1«\9(.11».1!)1111\ 1(7‘ any
logs, destruction or deterioration of, or dwmnage to, the suld consignment from
any cause whatever except upon proop that sueh loss, destruetion, deleriorvation
or damage arose from the misconduct of’ the railway admivisiralion’s sereants;
provided that in the following cases -

() Non-delivery of the whole of the said consignment or of the whole of
one or more packages forming part of fthe said consignment puekied
in accordance with the instroctions Tnid down in the Tarifl or, where
there are no-such instructions, profected othevwise {han by paper ar
other packing readily removeable hy hand wud fully adideessed, whore
stich non-delivery is nob due (o aeeidents to teains o to five,

(b) Pilferage from o package ov packages forming purt of the said consigo-
ment: properly packed as- i (w), when sueh pilferagn s pointed o
to the servants of the ruilway wdministration on or hefore delivery,

the - raillway administration shall he hound to disclose 1ol consignor how
the congignment was dealt with throughout the tinwe it was in its possession
or control and, if necessary, to give cvidenee weveof before fhe consignor s

called wpon to - prove misconfuck, but. if jseoniduet on the  part of the

railway administration or its servanis cavnut be Taily inferred from sueh
evidence, the burden of proving such wiseonduel slall He upan the consignor.
This agreement shall be deemed to be wude sepurntely avith all - railway
administrationis  or transport - agents o other persons who <hall be carriers
for. any portion. &f the transit.”

L (1928) 26 Al T J. 444,
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G. N. Thakor, with V. N. Chhatrapati, for the
opponents.

Kemp, Ag. C. J.:—This is a revision application
against the decree of the learned Small Causes Cous
Judge at Ahmedabad decreeing the plaintiff’s- suit.
The plaintiff consigned 18 hales of cotton piece-goods
from Abmedabad to Cawnpore under Invoice No. 807,
Railway Receipt No. 78862 of July 27, 1926, at owner’s
risk in Risk Note Form B. The wagon arrived at
Kasganj station by the 3-58 down train on August 1,
1926. There the seals were found missing but the rivets
which had fastened the doors were intact. The door
was Immediately resealed and the train remained at
Kasgan] the whole of the night of August 1, 1926, and
the next day it left at 19-20 hours. The train con-
sisted of 33 wagons in all and the particular wagon in
question was the 6th from the engine. When the train
arrived at Shamsabad at about 23-27 hours on August
2, 1926, it was noticed that the door of the wagon in
question was open and that the off side seal and rivets
were missing. Shamsabad was not a checking station
and in consequence the door was closed and resealed and
a report made to the Station Master at Farukabad. On
arrival of the train at Farukabad the wagon was
examined and checked at the station and it was found
that two bales of the consignment in suit were found
missing. The wagon was reloaded, resealed and re-
rivetted and sent off. No trace of the missing bales was
found along the line. Under these circumstances the
learned trial Judge framed certain issues of which the
material ones are: Issue (1) Whether the defendant-
company proves the loss of the plaintif’s consignment
by theft in a running train, and Issue (4) Whether the
defendant-company is exonerated from liability under
the Risk Notes A and B held by it. The other issues are
immaterial for the purposes of the arguments before
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us. But it is to be noted that there was no specific issue
oxq\ the question, whether, the two bales having been lost

v pilferage, the evidence which was adduced by the
h(uh ay administration showing how the consignment
was dealt with throughout the time it was 1n its posses-
sion or control was sufficient to fairly raise the inference
of misconduct on the part of the servants of the Railway
adminigtration. It is true the learned Small Causes
Court Judge has dealt with this question of misconduct
notwmhbtaudma that the issue he framed was, whether
“there was a loss by theft in a running tvain. DPresum-
ably, the issue was put in that form because the learned
Judge concluded that if the theft wag not from a running
train then the fact that it took pl.uo from the train whon
it was stationary would throw the burden upon the
Railwayr administration of showing that there was no
misconduct-—that the guestion of misconduct could be
more easily determined against the Railway administra-
tion when the train was stationary.

I turn to the risk note in question. That note clearly
states that the Railway administration is not to bhe
responsible for loss except upon proof that such loss
arose from the misconduct of the Railway administra-
tion servants. But in a case of pilferage, as was the
case here, the Railway administration is hound to
disclose how the consignment was dealt with whilst it
was In its possession and if misconduct cannot be fairly
inferred from such evidence then the burden of proof
of such misconduct lies upon the consignor. The find-
ing of the learned Judge here has heen that on the
evidence adduced by the Railway administration he
can fairly infer that there has been misconduct on the
part of the Railway servants.

It is unnecessary to enter into the history of this new
form of Risk Note. It may shortly he stated that it
was contended at one time that under the 01(1 form
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there was no necessity for the Railway Company to - 1%

B ———

give any evidence at all of what it did with the googds  Bousar -
‘and that at the most all that was requized of it was  Cmwrea
to show that it no longer had the goods in its possession. prway

It may be that it was to avoid 1he difficalty of the Uo-lao

S
consignor having to show how the goods had been dealt Ramascax
with that the new form of risk note was introduced. Weavivg

AND

The first point raised by the respondent is that this Maxvrsc
Court has no jurisdiction to vevise the finding of the co. Trw,
learned Judge that the evidence adduced by the Rail-g.up 14 c. /.
way administration raises a fair inference of mis-
conduct on the part of the Railway Company’s servants.

Now, turnipg to the learned 'Tudge s judgment it will be
seen that much of it turns on the insufficiency of the
- devices and the precautions taken by the Railway Com-
pany for safeguarding goods in transit. What should
fairly be attributed to the deficiencies of the admini-
stration he has, T think, taken as evidence of the mis-
conduct of the Railway Company’s servants. For
example, be says that the wagon had no padlocks but
mere paper seals and rivets. It can scarcely be said
that this is the fault or misconduct of the Railway
Company’s servants. Similarly, he says that there were
no watchmen or police on the train, that there was no
patrolling arrangement to guard the trains at night
when they stopped at stations and he holds that special
precautions should have been taken by the defendant
cumpany to see that no theft occurred in the wagon in
transit. These, I think, are deficiencies, if at all, in
the Railway administration and are not material to
the question for our determination whether there was
misconduct on the part of the Railway Company’s
servants. The judgment, therefore, discloses a case for
revision. It is based on facts which the Judge should
not have taken into comsideration in coming to his

conclusion. 50, also, at one passage in his judgment he
Ja 84
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refers to the word © misconduct " as used in the new
Risk Note as the same thing as the * wilful neglect ”
in the old form. I do not agree and T am of opinion
that the two terms are not at all the same and that the
learned Judge in taking them as such has misdirected
himself.

This Court has a discretion to determine whether the
evidence on which the learned Judge has decided the
case can be said to he reasonably sufficient to justify
him in drawing the inference requived by the Risk Note,

"Tooking at the evidence as a whole, 1 have come to the

conclusion that it would be wrong to say that on the
facts as proved it should he fairly inferved that the
Railway Company’s servants had Deen guilty of mis-
conduct. I think, therefore, this Court has power to
revise the finding in this case.

I have already stated the material facts. Those on
which the Judge relied for his finding are, firstly, that
the train remained a long time at Kasganj, and there
were frequent stoppages at intermediate stations:
secondly, it would have heen diflicult, if not impossible,
for any one to have boarded the train whilst it was in
motion and the gnard could not have done what he said
be did, viz., examined the doors on hoth sides of the
train at every stopping place. Thirdly, the learned
Judge suggests that the weight of the bales was such
that they could not have been thrown from the train by
one man or even two men hut would have required the
efforts of a number of men and this could only have been
achieved with the connivance of the Railway Company’s
servants. It has been admitted before us that these
rivets would not take perhaps more than 15 or 20 seconds
to cut. I think there is nothing in the contention that
padlocks or a better method of securing the doors of
wagons should have been used. The Railway Company
bad, it seems, been trying for some time to obtain an
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effective method of preventing the doors of wagons from ., %
heing opened. Fourthly, the learned Judge 1101ds thgt p ooy
the fact that the seals were damaged at Kasgan], again Comacs
at Shamsabad and, again, at Anwerganj should have pimwax
put the Company on its guard to take every precaution vo., L.

to protect this train. As to that, it is by no means HFamiasx
unusual for seals to be broken by the vibration of the Wsavisa
train and what we have to consider is mot what might i yurio.
have been done but what it was the duty of the guard 7%
and fahe other Railway Company’s servants to do on this Konp g, C..
particular train. It is not shown that there was any
breach of their duty by them or any infringement of the
roles which regulated their terms of employment. I
am not prepared to accept the test of the meaning
of the word “ misconduct ” as what a reasonable man
would have done under the circumstances. 1 think the
word suggests that a Railway servant had been guilty
of doing something which was inconsistent with the
conduct required of him by the rules of the Company.
Under all these circumstances, I think that no fair
inference can be drawn on the evidence from, which the
- Court could throw the burden on the Railway Company.
It is enough to say that if on the facts in this case a fair
inference of misconduct can be considered as having
arisen it would mean that the Railway Company would
practically be carrying goods not at owner’s risk but at
the risk of the Railway administration.

The case of Khairati Lal Boboo Lal v. B. B. & C. 1.
- Railway'' is distinguishable. There, it must be noted,
the wagon was in a siding, and the place where the
theft occurred was proved; and the only question for .
the consideration of the Court was what precautions
had been taken to guard the wagon in the yard. The
question here is different. The train was running from
Kasganj to Shamsabad, there were frequent -stoppages

@ (1998) 26 AlL L. J. 446,
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at different intervening stations, and the Railway Com.
pary are not ohliged to show how the 1;!101"{,”1;0(}1,( place
at any particular portion of the transit. Under the
circuﬁlstames, T think the rule should be made absolute
and the suit dismissed with costs thronghout

Order accordingly.

Mureay, J.:—The claim here was decreed  because
the learned Small Canses Court Judge held, after the
Railway Company had shown how the consignment hai
heen dealt with, that misconduct of s servants conld
fairly be inferred from the evidence. But a pernsal of
the judgment shows, in my opinion, that the learned
Judge has misdirected himself as to the meaning of the
provisn in the Risk Note Farm B which he has inter-
preted. . Tn one passage he has remarked that “ mis-
conduct,” a8 used in the new Risk Note Form B, is the
same thing as the “ wilful neglect ™ which found place
in the form which it has replaced. but this can hardly be
defended. T think the two terms are not equivalent,
as has been assumed hy the learned Subordinate Judge.
His general finding is, that the evidence of the defend-
ant-Company discloses gross ivregularities which, i
the circamstances of the case, must he presumed to
amount to wilful neglect. ar misconduct, on the part of
the servants of the Railway administration. His
general view of the facts was that the theft had probably
occurred, not while the train was in motion between
stations, but when it was held up at a station inter-
mediate between Kasganj and Shamsabad, where it wos
discovered that the door of this wagon was open.  The
guard in charge of the train was examined and stated
that on each occasion of the train stopping at a station
be patrolled it to see whether the wagons were intact,
or not, But he has not been helieved, on the ground
that it is improbable that he would do this, which was
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“his duty, in the dark. No other reason for disbelieving
the evid: ace of this official is given. Again, the learned
Judge thinks that the goods train, which consisted of
88 wagons, was much too long, and he says :—

" The wagon containing the plaintiff’s consignment was 6th from. the
engine and 27th from the brake ven of the guard. The guvard was at such a
distance that he could not notice the wagon of the consignment from his van.
There was absolutely no watchman or police in the train. Cotton piecegoods
are a valuable commodity. The wagon had no padlocks, bubt mere paper seals
and rivets. The defendant-company had a warning from thieves as it were,
in the nature of breaking of seals at Kasganj where seals of three wagons
were found broken, Nevertheless the defendant-company did not rouse itself
and take action for special protection.’

It seems to be the case from these remarks, and others
which are to be found throughout the judgment, that
in his view what really caused the liability to fall on
the Railway was that the administration had not pro-
vided sufficiently, in a general way, for the safety-of the
goods which it carried, and that this being so, it follows
that any loss which may occur in transit must neces-
sarily be attributed to the misconduct of the Railway
administration’s servants, who are given an opportunity,
by the lack of proper arrangements, of stealing goods
from the wagons. But I do not think that this view
can be supported. The terms of the Risk Note are that
after the Railway has shown the manner in which the
consignment from which loss occurred has been dealt
with, if misconduct of its servants ~cannot fairly be
inferred from this evidence, it has to be proved by the
consignor. It is not, as seems to be the opinion of the
learned Small Causes Court Judge, that misconduct must
be inferred, when the precautions adopted by the Railway
are insufficient for the protection ,f the goods of the-
consignor. I think the Risk Note implies by “ mis-
conduct ” some action wherein the servants of the
Railway have done wrong, or have omitted to take a
precaution imposed on them by the rules wnder which
they work, and that the very general view taken by the
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learned Jndge of Railway mn;‘:ingmnm*f;s u:zml of
the duties of the Railway :xdmi.m:stmt;mn, is not
really relevant in a case under this Rlsls_:: Note. In the
present case the evidence discloses no mlS(,'m,l('hl_(?t “-whnt-
ever, as far as T can judge, on the part fxf t}:’u-:-, l_{n?l\‘vn‘\;
Company’s servants, and it cannot fairly he mfcjrrgcl‘
from the evidence which they have led. The plaintiff
made no attempt whatever to prove any m’iS(ﬁ(')II(hlUt on
their part, and the learned Judge's findings scem
to be wrong. 1 agree, therefore, with the ovder
proposed by the learned Chief Justice, that the rule
should be made absolute and the claim in the suit
dismissed with costs. ‘
Reule witde hsolute,
B GLI

CIVIL REFERENCE.

L g

Before Sir Norman Kemp, K., Acting Clief Justice, and Mr. dustice Murphy.
PARSU DHONDI, Arrumcant o, THE TRUSTERES OF TIIH 1OoRT OF
BOMBAY, Opronuxr.®
Workmen’s Compensation Act (VIII of 1998), section £, (I} (0); Schedule 17,
item (V)-~Workkman employed in docks— Dijury sustaived aohile arranging
bales in godown—Workman ot entitled to compensation-Interpretation of

words ** for the purpose of.”

The joint effect of section 2 (1) (m) read with Hew (V) of Sehedule 11 of the
Workman's Compensation Ach, 1923, ix  that  the  workman, who  elaimes
compensation, must be employed for ihe purpose of loading, wmlowding or
coaling a ship when the injury ocenvred.

A workmsn employed o unload bales Trow a railwuy wigon sbwling in a
dock “and to tuke them to w shed adjoining  the wharl and  atack  them
there, is not entitled to compensation if he is injured, while arvanging the
bales in the shed, by a bale which fell down.

RerereNCE made by J. F. Gennings, acting Commis-
sioner for Workmenls Compensation, Bombay, under
section 27 of the Workmen’s Compensation Act, V111
of 1923.

- Parsu Dhondi was employed by the Bombay Port
Trust on June 23, 1928, to unload bales of cotton from

#*Civil- Reference No. 18 of 1928,



