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contention for the respondeit hased upon. the same
words of”the same rule that because it was payable in
advance and accrued on April 1, therefore April
1 must be taken to be Aprill preceding the date
when the tax first became due. Neither construction, in
my opinion, is correct. The proper construction is that
adopted by the lower appellate Court. Tn this case the
tax became due from June 1.

The third contention is as regards the portions of the
buildings outside the civcle. The definition of “ build-
ings” is not very velevant. I am of opinion,

artlcularlv in view of rule 6, clause (b), and the mode
of assessment on the value of the property” that not
werely the actual physical buildings within 75 feet of a
water-pipe or 500 feet of a stand-pipe, as the case may
be, are iiable for assessment, but if any appreciable
portion of a mill building falls within these radii, the
whole building of the mills becomes liable. T refer to the
case quoted above, The Queen v. The Official Principal
of the Consistory Court. The buildings of the mill
are sufficiently wide to include all the buildings within
the compound which have heen assessed. The lower
Clourts were, therefore, right in rejecting this contention.

The appeal, therefore, fails and is dismissed with
CcOoSts.

Deeree Confrrmed,
® (1862) 81 L. 7. Q. B. 106, oo

CIVIL REVISION.

_Before Sir Norman Kemp, Kt., dcting Ghief Justice, und My, Fusiice Murphy.
THE BOMBAY BARODA ALD CENTRAL INDIA RATTAWAY COMPANY,
LIMITED. (orrarNan Dermspayr No. 1), Averieans o, TR ARYODAYA
SPINNING, WEAVING AND MANUFACTURING COMPANY, LIMITED
(oBIGINAL PrAINTIFFS), OPPONENTS,*
Ruilway—Risk-note’ form B——Consignment note and railway receipt--Difference
in dates—Datés not essential part of risk-note.

*Civil Revision Application No. 285 of 1998,
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A siwtement in the risk-note in form B that the goods comsignment note
and the railway receipt ate of the same date as the risk-note is iramaterial for
the purpose of affecting the restricted liability of the railway company. A
difference in these dates does mot by itsell invalidate. the risk-note.

Tamboli v. Great Indian Peninsular By, Co.,® followed.

AppricaTiON for setting aside the decree passed by
J. N. Bhatt, Judge of the Court of Small Causes at
Ahmedabad, in Suit No. 2745 of 1927.

Suit for damages.

A consignment of seventy hales of cloth was despatched
bv the plaintiffs from Asarwa (a station on the B. B. &
(. I. Railway) to Sealdah (a station on the Fast Indian
Railway). The consigmment was made under risk-note
form B wlich bore the date August 27, 1926. The
goods consignment note also bore the same date. The
railway receipt for the consignment, however, bore the
date August 28, 1926. The said bales were carried in
a through Fast Indian Railway Waggon from the
Asarwa station to the Sealdah station. On the consign-
ment being unloaded at Sealdah 12 hales were found
to be wet.

The plaimntiffs, the consignor of the goods, filed the
suit to recover Rs. 916-9-0 as compensation for damage
to the 12 bales.

The applicant railway Company and the three other
Railway Companies who were joined as defendants
contested the suit inter alic on the strength of the risk-
note in form B.

- The Small Causes Court Judge dismissed the suit
against the other three railway Companies as the
plaintiff was not able to show that, the damage to the
bales occurred while the consignment was on the line
of any of those Companies. He, however, decreed the
claim against defendant No.1 railway Company on
the ground that the said company was net exonerated

W (1937) . R. 55 L. A, 67: 52 Bom. 169,
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by the risk-note form B, inasmuch a$§ the consignment
nobe, the risk-note form B and the railway receipt were
not of one and the same date.

The defendant company applied to the High Court.

H. C. Coyajee, with J. G. Mody, instructed by
Messrs. Crawford Bayley & Co.. for the applicants.

G. N. Thakor, with V. N. Chhatrapati, for the
opponents.

Krme, Ag. C. J.:—This is a civil revisional appli-
cation hy the applicants, who were the defendants in a
suit by the plaintifis against them and three other
railway companies, in respect of a consignment of 70
bales of cloth consigned on August 28, 1926, from
Asarwa in the Abhmedabad District for transit to
Sealdah,on the Fastern Bengal Railway. The station
at which the goods were consigned is on the applicants’
railway. It is alleged that out of the consignment some

12 bales were found, on the arrival of the consignment

at Sealdah on September 15, 1926, damaged by rain-
water. The plaintiffs accordingly claimed Rs. 016-9-0
damages and notice charges.

The learned trial Judge dismissed the suit against the
other three railway companies and decreed the amount
of the claim against the present applicants.

The consignment was despatched under the terms of
a risk-note in form B, ie., at owner’s risk. The terms
of this risk-note are material, and the learned Judge has
decided the case on issue No. 3, which was in these
terms :—

* Whether the defendants are exonerated under the risk-note form B3

His answer to that issue was in the negative. His
reason for so holding was that there was a dlﬂerenm mn
the dates of the goodq consignment note and the risk-
note on the orfe hand and the date on the railway receipt
on the other and he therefore held the risk-note was not
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in the statutory form required by section 72 (2) (b) of -, 1%

[ J—
the Tndian Rallways Act. The visk-note and fthe gogds | Bowssc
consignment note originally hore the date August 28, Cswrrar
1926. This date has been struck out at some time Rﬁ;ﬁj’;h
subsequently and the date 27th has been substituted oMo

The railway receipt hears the date 28th. The risk-note Avvesass

SPINNINY,

is in these terms :-— Waavse

* Whereas the consignment of tenudered by me/fus, as per Forward ”Mj_gzqu_i\m;..
ing Order No. of this date, for despateh by the Railway = PURING
Adminigiration to station, and Yor which I/we have ‘*‘Uf—’l"b-
received railway receips Nu. of sume ¢ )

tute, 13 charged at a spe’-ciul]\r,'hmp A, O,
reduced rate ingtead of ab the ordinavy tariff rate chargesble for such consign-

ment, L/we. the mdersigned, do. in considerstion of sueh lower charge. agree

and undertake to hold the said railway administration harmless and free fromn

all responsibility for any loss, destruction or deterioration of, or damage to, the

suid consignmen? from any cause whatever except upon proof that such loss,

destruction, delerioration or damage arose from the misconduct of the railieay
udmistisiration’s servants @ provided that in the following cases :—

() Non-delivery -of the whole of the said consignment or of the whole of
one or more packsges forming part of the said consignment packed
in accordance with the instructions laid down in the Turiff or. where
there are no such ingtructions, protected otherwise than by paper or
other packing readily removeable by hand asnd fully addrvessed,
where  such non-delivery is not due to accidents to train or to
fire,

by Pilferage from o package or packages forming part of the said comsign:
ment properly packed as in (e), when such pilferage is pointed out
to the servants of the railway administration on or before delivery,

the vailway  administration shall be bound to disclose to the consignor how
the consignment was dealt with throughout the time it was in its possession
or control and, if necessary, to give evidence thereof before the consignor is
called upon to prove misconduet, but, if misconduct on the part of the railway
administration or ils servants cannot be fairly inferred from such evidence, the
burden of proviog such misconduct shall lie upon the consignor.

This agreement shall’ be deemed to be made separately with all rvailsway
administrations or trangport agents or other persons who shall be carriers for
any portion of the transit.”

The learned Judge considered that as all these docu-
ments were not executed on one and the same date the
statutory form approved of by the Governor General in
Council being the statutory form B had not been com-
plied with. Against that decision the present applica-
tion has heen preferred. Tt is only necessary to add

that the trial proceeded before the learned Subordinate
LJag—3
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Judge on all the issues in the case.” One of these issues,
No. 4, was in these terms :-—

"It ves (issue No. 8), whether the plainttff proves miseonduct or whether
the misconduct on the part of the railway administration’s servants can be
presumed mmder the circumstances.’

In consequence of his finding on issue No. 3 he came
to the conclusion that it was not necessary to answer
issue No. 4. Nevertheless, the point to note is that the
parties had called all the evidence on all the issues
which were raised in the case. This is material on the
application which has been made to us if we reverse the
finding of the learned Judge to vemand the case for
trial on this and other issues.

Now, the question is whether because the dates on
these documents were different, it can be contended that
the liability of the railway company has not been
limited by the statutory form provided under sec-
tion 72 (2) (b) of the Indian lewxyb Act. T take the
view in this case that the words in the statutory form
referring to the dates of these documents are merely

recitals in the form B, the material portion of which

refers to the restricted hablhty of the railway company.
I also think that, so far as the form laid down is con-
cerned, that form has been signed by the plaintiffs or
their agents. Had the correct dates been filled in it
might equally have been argued that the document was

‘not in the statutory form. Whatever were the true

dates on which these documents were executed, there
is no doubt that, the form approved of by the Governor
General in Council has been executed.

Again, it may be that the intention of the form was
to fix the date of the risk-note as the statutory date on
which it must be assumed that the contract was made.
The fact that the actual dates of the consignment note
and the railway receipt are different Would not, in my
opinion, affect that intention. Obviously, if it were
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required, 1n order to comply with the terms of this
statutory form, that these documents should actualdy
all bear the same date it would mean that a false date
would have, in most cases, to be written on the goods
consignment note as the pressure of work at a railway-
station up-country, especially where there is a shortage
of wagons, iz great and frequently a considerable time
elapses hefore the completion of the necessary formali-
ties relating to goods which are brought to the station
for despatch by rail. The railway company will not
accept them until the weight and other particulars are
entered in the consignment note. I would say that it
is rather the exception for the railway receipt to be
ready for the consignor on the same day that the goods
consignment note is filled in and dated. Frequently
after being weighed the goods are kept in the nailway
vard, when they may be regarded as accepted by the
railway company, and the consignor or his agent comes
‘the next day for the railway receipt. It would, there-
fore, mean that, although the goods forwarding note
would have the date on which the goods were taken to
the station, it would have to be falsely dated as of the
next day, when the railway receipt was passed. There
is the authority in Tamboli v. Great Indian Peninsular
Ry. C'o.™ for saving that not everything contained
above the portion of the form directed to be filled in
by ‘the booking office must necessarily be filled in, e g, int
that case it was held that attestations in the body of the
risk-note were not a material portion of the form.
Similarly, T am of opinion that in the present case the
statement in the risk-note that the goods consignment
note and the railway receipt are of the same date as the
risk-note is immaterial for the purpose of affecting the
restricted liability of the railway company. Nor do
I agree with Mr. Thakor’s contention that the form

@ (1927) L. R. 55 1. A, 67 : 52 Bom. 169.
LJa 8—3a
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1922° - pecessarily connotes that the othef two documents must

Bowmay 2 of the same date.

PArODA ARD .. o ,
CENTRAL T would, therefore, set aside the decree of the lenrned
Ixpia

pareay  Small Canse Court Judge.
(o Lo Now, coming to the question whether the suit should
sty he remanded for trial on the other issues in the case,

weavive T have already stated that the trial proceeded on all the
AND .Y . =g . s 3 e
Masurac- issues. This is not a case in which the rallway compauy

ConTem.  have lost any of the goods, so it is unnecessary to con-

Kemp 4g, ¢, g, sider what evidence, if any, must on the decided cases
be furnished by the  railway company in  the
first instance. This is a case of damage to goods
which have bheen delivered, and it was for the
plaintiffs to show that the case came within
the exception relating to misconduct on the part of
the railway company’s servants. They have failed
entirely to establish this and from the evidence on the
record we are not in a position to come to a finding in
their favour. T think that issue No. 4 should he decided
in the negative.

Rule absolute with costs throughout.

Mureny, J.:—1T1 agree and have nothing to add. |
think the facts of the case are covered by the vuling
in Tamboli v. Great Indian Peninsular Ry. €'o."

Rule mude absolute.

TG R
@ (1927) L. B. 56 L. A. 67 : 52 Bom. 1064,

APPELLATE CTVIT.

Before Mr. Justice Madgavkar.
1929 « SHIDDAPPA IRAPPA DUBALGUNDI, wiNor, uxrcgvon TAGHAVIT
July" 18. NATHURAM pRECEASED” AFTER THR ORIGINAL DRCKNE ORTATSED, WY ANOTHIL
mxecurTor - R. 8. SHIVLINGRAO JAGDEVRAO DRSFAMUKIT (oricinat
Pramwmirr), Apesriane o. REVAPPA SOMAPTA SATYAN (ontainar, Dwy-
DANT), REgPONDENT,*
Civil’ Procedure Code. (Act V of 1908), Order XXI, rule T—~-Decrec ~dAppeal -
Minor pl&int_iﬁ}-Death of next. friend pending appeal—-No new next friewd

*Becond  Appeal No. 863 of 1927,




