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clause is for-the purpose of defining what the client is
entitled to in respect of professional gervices in return
for “the fee. .

In the present case there was an agreement to pay a
lump sum for the litigation. It might have turned out
to be insufficient if the litigation had proceeded for a
long time. TIn that case the pleader would not have
heen_entitled to demand more than the fee that he had
hargained for. On the other hand, as happened in this
case, the client compromised his claim. Equally the
pleader was entitled to rvetain the full amount of the
fee. The pleader, when he agrees to a lump sum, knows,
ov tries to guess, what the amount of work involved in
the guit will be and he naturally makes his engagements
with reference to that and contracts for what he thinks
is an appropriate fee.

In these circumstances, T am of opinion that the order
of the learned Subordinate Judge should be set aside
and’ the snit should be dismissed with costs. The
opponent to pay the costs throughout. '

Rule made absolute.
B. & R.

APPELLATE CIVIL.

Beford Mr. Justice Pathar and Mr. Justice Wild.

KRISHNATI ANAJEE BHUTE (orteiNarn PrarNTirr), APPELIANT ». ANAJTRE
DHONDAJEE" AND' OTHERS (ORIGINAL DrrexpanTs), RrRYPONDENTS. ¥

Limitation Act (IX of 1908), section 28, Avrticles 120, 127, 1ldd—Joint family
property—Partition-—Suit for declaration of right to a share at some future
date—Limitation. .

A joint Hindu family consisting of a father, defendant No. 1, and his sons
plintiff and defendants Nos. 2,73 and 4, effected a partition of the joint family
property in 1910. As regards the shave allotted to the father on partition on
Jane 8, 1910, he passed a deed of gift in favour of defendant No. 4 Tor a portion
and on January 20, 1913, another deed of gift’ in favenr of tdefendant No. 2 for
another portion. *On  June- 18,1922, the plaintiff filed & puit for o
declaration  that the~property ‘allotted to defendant No. 1 wns agreed to be

#Jecord Appeal No.. 985 of 1427.
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enjoyed by him and his two wives for their inaintenance and after their death ~ 1029

was liable to be divi ded between the plaintiff and his brothers -and that the
alisnations made by the fa’qhu wore void. -

Held, (1) that the suit, which was for a declaration that the plaintili was
entitled to o share in the property in suit at some future date, was governed
by Article 120 of the Indian Limitation Act and not by Articles” 127 or 144 :

Kodoth Ambu Nayar v. Secretary of State jor India,™ followed; :

{¥) that the expression *'joint family property "’ in Article 127 means
propexty of a joint family and not property in which the pariies are interested
as tenants in commwon; and that the phrase ** to cnforce a'righ‘rx” in the
gare Article means a elaim to obbain actual possession : -~

Admme Raham v. Zia Ahmad,®™ Bhavrao v. Raelluain,® Isap dluned v.
Ablramji Ahmadji,™ Yerukole v. Yerukola,® and Raoji v. Bale,'™ uspproved:

Gavrishankar Parabhurem v. Atmaram Rajarem,”’ not followed;

(3) that for the operation of Article 144 there must be a prayer, express or
implied, for dispossession of some. one from the property or from an interest
in it which tife suit claimed :

Francis Legge v. Rambaran Singh, approved;

{4) that for scction 28 of the Indian Limitation Act the criterion is wuot
whether the right is a. continuing one but whether the wrong is a continuing
ONe ; .

Rajah of Venkatagiri v. Isekapalli Subbiah,™ approved.

SrcoND Appeal against the decision of A. K. Asundi,
Assistant Judge at Poona in Appeal No. 135 of 1926.

Suit for declaration.

Defendant No. 1 the father, together with his sons
plaintiff and defendants Nos. 2, 3 and 4, constituted a
joint Hindu family. In 1910 they effected a parti-
tion of the family property which was divided into five
equal shares. The plamuff made an application for a
decree to be passed in terms of the award. After
the presentation of the award the plaintiff contended
that there was an agregment in  writing to be

passed by defendant No. 1 to the effect that the plaint -

property had fallen to the share of defendant No. 1 and

was to be enjoyed by him during his lifetime and by the

step-mother and the mother of the plaintiff during
@) (1924) 47 Mad. 579 ab p. 585 926 Bom. ® (1922) 45 Mad. 648 at p. 668,

L. R. 639 at p. 651. o (1890) 15 Bom. 185 at p. 143.
W (1890) 18 AlL 282, @ (1843) 18 Boxg. 611.
8 (1898) 28 Bom. 187 ab p. 140. @ [1897) 20 All. 35,

) (1917) 41 Bom, 538 at p. 618, o (1902) =26 Mad. 410 at p. 416.
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- heir lives for maintenance. On “June 5, 1911, a

. . A,
deed of gift was passed by defendart-No. 1 in favour
of -defendant No. 4 and on January 20, 1913, another

“deed of gift was passed in favour of defendant No. 2.

The present suit was filed by the plaintiff on June
18, 1922, for a declaration that the property kept in.
possession of his father, defendant No, 1, was for the
enjoyment, of defendant No. 1 and his wives and was
liable to be equally divided among the plaintiff and his
brothers, defendants Nos. 2, 8 and 4, after the death of
defendant No. 1 and his wives and that the alienations
made by the father, defendant -No. 1, were null and void.
The lower Courts held that the suit was barred under
Article 120 of the Indian Limitation Act.

The plaintiff appealed to the High Court.

G. N. Thakor, with P. S. Joshi, for the appellant.

M. R. Jayakar, with S. R. Parulekar, for respondents
Nos. 1, 2 and 4. |

G. R. Madbhavi, for respondents Nos. 3 and 5.

PaTtkar, J.:—This is a suit brought by the plaintiff
for a declaration that the property kept in possession
of his father defendant No. 1 for the enjoyment of
defendants Nos. 1 and 5 is liable to be equally divided
among the plaintiff and his brothers defendants Nos: 2,
3 and 4, and that the sale deeds and deeds of gift passed
unauthorizedly by defendant No. 1 are null and void.
The case on behalf of the defendants was that there was
a partition in 1910 and the property was divided into
five equal shares and each sharer was absolute owner
of the property that fell to his share. It appears that
in 1910 there was a partition between the brothers and
their father defendant No. 1. The present plaintiff
made an application in 1910 for a decree to be passed

/in terms of an wward Exhibit 83. After the presenta-
tion of the award the plaintiff contended that there was
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an agreement in writing to be passed by defendant. . 1928
No. 1 to the effect that “the plaint property had fallen guwmwass
to the share of defendant No. 1 and was to be enjoyed  &vam=
by him during his,lifetime and hy the step-mothel and ;\MJ’EE .
mother of the plaintiff durmg their lives Tor main- e
tenance. Defendant No. 1 in his written statement, 7
Exhibit 342 dated July 19, 1910, denied the assertion

of the plaintiff that the plaint property was joint and

asserted that the property allotted to his share hy the

award belonged to him ahsolutely. On June 8, 1911,

a deed of gift, Exhibit 287, was passed by defendant

No. 1 in favour of defendant No. 4 and on January

20, 1913, another deed of gift, Exhibit 288, was passed

in favour of defendant No. 2. The present suit was

brought on June 13, 1922

Both the Courts held that the present suit was barred
under Article 120 of the Indian Limitation Act. The
learned Subordinate Judge, however, was inclined to
hold that the property in suit was kept joint to be errjoyed
by defendant No. 1 and his two wives for their main-
tenance so that it may be divided equally among all the
brothers after the death of defendant No. 1 and his
wives. The lower appellate Court has not investigated
this important question ef fact. If the question had
been gone into by the lower appellate Court and found
against the plaintiff, the plaintiff’s suit would” have
been liable to be dismissed on the merits. We will
assume for the purpose of this appeal that the allegdtlon
of the plaintiff is true.

1t is urged on behalf of the appclhnt first, that' the
proper Article applicable to tlre suit is Article 127 of
the Indian Limitation Act, secondly, that if Article 127
does not apply and even if Article 120 applies, there is
a continuing cause of action within the meaning of
section 23 of the Indian Limitatjon Act, and, thirdly,
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. that. Article 44 would apply as it is-a suit “for posses-

sion of an interest in immoveable prdperty.

Tle first question, therefore, is whether the present
suit is governed by Article 127 of the-Indian Limitation
Act.  Article 127 relates to a suit by a person excluded
from joint family property to enforce a right to share
therein. It_is clear that in this case the members of
the family admittedly divided the family property
between themselves, and after the division they con-
tinued to be tenants-in-commeon aid not joint tenaunts in
the property which was to be subsequently divided.
In Amme Raham v, Zia Ahmad® it was held that © joint
family property " means the property of a joint family
and not property in which the contending parties have
interest as tenants-in-common. The same view was
taken by the Full Bench of this Court in Bhavrao v.
Rakhmin.®  In the case of Isap Ahmed v. Hﬂlm-m'ii
Ahmadji™ it was held by the majority of the Judﬂ’
constituting the Full Bench: that the expression “ joint
family property ”’ must be read as property appertaining
to a joint family. In Yerukola v. Yerukola'™ it was
observed (p. 668) that *‘ the effect of the partial parti-
tion of certain properties, and the reference to arbitra-
tion as regards the properties” undivided, as well as the
conduct of the parties sub%equently show clearly tlmt
they had become divided in status. At the date of the
suit the plaintiff was not a member of a joint family.”
It was further held that Article 127 is inapplicable to
cases where at the date of the suit the property has
ceased to be joint family property and is held by shavers

a8 tenants-in-common, -The same view was taken in

Venkatappayya v. Venkata Ranga Row.'™ The case of

-,Gaﬁmvzsha,nlmr Pambhumm v. Atmaram Rajoram,™

® (1890) 18 Al 289, . @ (1029) 45 Mad. 648 at p. 668.
@ (1898) 93 Bom, 197 &b p. 140. ® (1919) 43 Mad. 268 ab p, 299,
/® (1017) 41 Bom. 588 at p.=613. ® (1893) 18 Bom. 611,
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which might lend sbme support to the conténtioh of the ~ . 1929

appellant, has beenf considered, in Dagadu v. Sakubai,
to have been overfuled by the decision of the Priyy
Council in Girja Bai v. Sadashiv Dhundiraj.”  Accord-
1110" to the view of Macleod C. J. in Dagadw's case™
¢ven if the agreement set up by the plaintiff be held
proved, the Jural relation of the parties inter se might
be that of  joint tenants not as members of « joint
Jamily which no longer exists but under a special agree-
ment made after the severance.” It would, therefore,
follow that the property in suit is not joint family
property.

The next question is, whether this is a suit to enforce
a right to share therein. This is a suit for a declara-
tion that the plaintiff is entitled to a share at some
future date in the property in suit. In -Raoji v.
Bala®™ it was held that Article 127 provides for a suit
“to enforce a right ” (not “ to establish a right ”)
and by this phrase is intended a claim to obtain actual
possession. We think, therefore, that Article 127 cannot
apply to the facts of the present case.

t is urged on behalf of the appeﬂants that there is

a continuing cause of action within the meaning of

section 23 of the Indian Limitation Act and reliance is
placed on the case in Chukkun Lal Roy v. Lolit Mohan
Roy,™ where it was held that a suit for a declardtory
welief except in cases specially provided by the Indian
Limitation Act cannot be held to be barred so long as
the right to the property in respect of which the decla-
ration is sought is a subsisting right. That case is
dissented from by the Madras High Court in Rajah of
Venkatagiri v. Isakapalli Subbiah® and by the Patna
High Court in Maulavi Muhammad Fahimul Hug v.
4r (1928) 25 Bom. L, R. 806. @ (1890) 15 B om. 195 at P. 148,

@ (1916) T.. R. 43 I. A. 151. © (1893) 20 Cal. §36.
® (1909) 26 Mad. 410 at p. £16.
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Jagat BallavGhosh.® In Rajuh of Venkatagire's case™

it was held that the cause of actionifer a declaratory
reliéf is the alleged wrongful denial by the defendant
in each case of the plaintiff’s title and possession, and
the eriterion is not whether the rvight is a continuing
one but whether the wrong is a continuing one withiff
the meaning of section 23 of the Indian Limitation
Act. In #oulavi Muhammad Fahimul Hug's lcase'
it was observed that the declaration obtained in a.
suit for possession is merely ancillary and is generally
unnecessary; but where the cause of action is based
upon a shadow cast upon the title of a person, who is
not entitled to any consequential relief at the, moment,
limitation must run from the date on which that
challenge to his title commences. A declaratory suit
under section 42 of the Bpemm Relief Act can be brought
when the pla,mtlft s title is denied by some person, and
the denial itself gives a cause of action for a declaratory
relief. To such a suit section 23 of the Indian Limita-
tion Act cannot apply as it refers to a continuing wrong
and not to a continuing right.

The last question is whether Article 144 of the Indian
Limitation Act applies. This is not a suit for posses-
sion, but a suit for declaration and to such a suit
‘Article 144 of the Indian Limitation Act cannot apply.
In Francis Legge v. Rambaran Singh™ it was held as
follows (p. 36) i—

Tt seems to us that there is the widest possible diflerence between w suil
for & declaration such as is asked for in this suit and a suit for actual
possession of immoveable property.” In a suit to which Article 144 would
apply, there must be. a. prayer, express. or implied, for the dispossession of
some one from the property or from: the interest in it which the suit eclaiius.

.- There is ‘no one-to be:'digpossessed from it or from any interest in-it."’

‘Accordmg to the decision of the Privy Council im

Kodoﬂz Ambu Nayar v. ;S'ec?’emry of State for India™

) (19922) 2 Pat, 301 at p. 402, W (1924) 47 Mad. 572 at p. 56, 26
@ (190%) 26 Made410, Pom. T, R. 639 at p. 651.
) (1897) 90-AlL, 85,
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the proper Artwle a:pphcable to such a case is Article 120 - - L2
of the Indian T Armtdtmn Act.

1\:15 HEAJE
NATER
We think, therefore, that the view taken by both the v.

. : v . . . AWAIEE
lower Courts is correct and this appeal must he dismissed Dronvasse

with costs. The costs will be paid to respondents pepers.
‘Nos. 1, 2 and 4 The cross ohjections are dismissed. ’
No order as to costs. 8

Decree confirmed.
B. G. R.

APPELLATE CIVIL.

Before Str Norman Kemp, Kt., Acting Chief Justice,
and Mr. Justice Murphy.

GHELABHAL JIVABHAT (or1GINAL Praintisr), Appricast o0 CHHAGAN

N 1929
NARASI AND OTHERS (ORIGINAL DurENpants Nog. 1 10 8), Oprowmxrs.* July 16.
Uil Procedure Code (Act V. of 1908), Order II, rule 2-—Khate in the naine

of father—1wo sepurate khatas in sons’ naeme—Suit for balunce due at the
foot of Khata in futher’s name—=8uit dismissed-—Subsequest «uit jor ageonnt
of ull three khatas—=Swuit not barred.

One Chhagan and his sons were members of a joint Hinda family.
Chhagon opened a khata in his nome in the plaintiff’s books for goods supplied
jrom June 28, 1928, to May 380, 1924, T'wo uvther khatas were opened by
the sons of Chliagan in their names for goods supplied by the plaintiff during
later periods. The plaiutiff filed a. suit on the first khata againgt Chhagan
alone, claiming a certain sum of mgney as due at the foot of that khata.
That snit was dismissed on the ground that there was & running accouut
between the parties which contained items in all the three khatas mentioned.
The plaintif® then filed a suit on the account of all the three khatas against
Chhagan and hig soms. Tt was contended that this snit was barred under
Order II, rule 2, of the Civil Procedure Code, 1908, the plaintiff laving
failed to sue in respect of the whole of lis claim in the former suit.r\‘

Held, that the suit was not barred under Order II, rule 2, as the cause of
action in the former suit was not a cause of action on the whole running
account of the three khatas, but on a separate cause of aclion on a speuﬁc
khata. e

ArrricaTioN for setting aside the order passed by the
Joint First Class. Subordlnate Judge, burat in Small
Cause Suit No. 2297 of 1927,

K

Civil Revision Application Na. T39 of 1928,



