VOL. LV] BOMBAY SERIES 839

condition under his betrothal within the stipulated time, 1931
Lig betrothal becomes void and the second betrothal can
then take effect, although there is no bill of divorcement
from the man who was first conditionally betrothed. It
is clear from this text that there is no need for a bill of
divorcement where a conditional betrothal has become
null and void by failure on the part of the man to fulfil
the conditions of the betrothal. Where a betrothal is
declared by the Court to be null and void, as in the
present case, it would be superfluous, in my opinion. to
insist upon a bill of divorcement from the appeilant.

T agree with the order proposed by the learned Chief
Justice.

Attorneys for appellant : Messrs. Solomon & Co,

Attorneys for respondent : Messrs, Thalkordas & Mad-
aavknr.
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ORIGINAL CRIMINAL.

Before Mr. Justice Barlee.
EMPEROR v, GANESH RAGHUNATH VAISHAMPAYAN AXD OTHERS.¥
Indian Beidenee et (I of 18723, section  10—Comspiracy—" Intention "'~ Lyst
Siatements ' in refercitce io thelr  common intention "'—Statements as 1o April 7.
contemplated future aciion relecanl—Statements as to past acts, not relevant. "
Stalements coming from any of the conspirators ag to their past acts cannoi
he said {fo have a refercuce (o their commen intention. The word ' intention '
haplies that the act infended is in the Tutuve, and section 10 of the Indian
Buidence Aet makes relevant, statements made by o conspivator with reference
to the future. The words ** jn reference to their common intention ™ in the
section, mean in reference to what at the time of the statement was intended
fa be done in the future. .
Emperor v, Abani Bliushan Chuekerbutty™ and Sital Singh v. Emperor,
followed.
Emyperor v. Shafi Ahmed,® referred to. ¢
Several persous were prosceuted for forming o conspiracy to commit various
criminul acts, inter wlia, to murder, or attempt io wwrder police officers by
means of firearms and other weapons. At the trial one of the accused, who
#Second Criminal Sessions of 1981: Case No. 18.

1 (1910) 28 C4l. 169. (1925 81 Bom, L. R, 515 at
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had tarned au approver, in the course of his evidence, deposed to a statement
made to him by another sccused, who was absconding at the date of the frial,
48 to the shooling at o police officer snd his wife. He further deposed to »
statement made by the sawe accused as to starting a propaganda by publishing
a pampblet in furtherance of the common object of the conspiracy. That
pamphlet wis also to contain a marrative of the attack made on the police
officer. On sn  objection being taken as to the admissibility of thesc
statements :

Held, that, under section 10 of the Indian Bvidence Act, the narrative as to
the shooting incident was not admissible in evidence as it had no reference
1 the common infention. It was permissible to prove what the propagands
was to be. If the pamphlet was to contain an sccount of the attack already
made, it would also be permissible fo prove what the comspirators’ version of
the attack wus, not as a nawralive of past events, but as a statement of what
ore of the conspirators intended to pvblish in future in reference to their
sommon intention.

Lamixeron Road Shooting conspiracy case.

On October 9, 1930, a police officer and his wife were
wounded by revelver shots near the Police station at
Lamington Road in Bombay. These shots were fire? by
some persons who were in a motor car which was stand-
iug on the opposite side of the Road. As a result of
the investigation into that incident several persons were
arrested and placed on trial. The accused who were 7 in
number were charged, infer alio, under section 120B of
the Tndian Penal Code. Omne of the charges against
them was that they, between the months of March and
October 1930, had formed a criminal conspiracy in
Bombay hy agreeing with each ~ther and with (1) Moghe.
(2) Budhiman. (3) Swamirao, (4) Sharda, (5) Vishwa-
nath Rao and (6) Purshottam, to do various criminal acts,
more particularly the following, viz.

(@) to compose, publish and rhsqemmate, seditious and
revolutionary dialogues, songs, ballads, and other litera-

ture to incite the npubhc to commit acts of violence and
cther offences;

(b) to collect firearms, ammunition and other we:ipons
in violation of the provisions of the Indian Arms Act of
1878 and to give instructions for their use;
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(¢) to murder or attempt to murder or cause hurt to 103
police officers hy means of firearms and other weaponms,  &wemson
Out of the above accused Moghe had become an viumweavax
approver, and those numbered 2 to 6 were absconding

at the date of the trial.

At the trial tha prosecution proposed to prove through
the anprover, Moghe, certain statements made to him
by Swamirao on October 9, 1930, at his place where
Swamirao had gone with Budhiman after the shooting.
Those statements referred to what they had done and as
what thev promosed to do in future by publishing a
namnhlet about the incident.

M. S. Pandit, for accused No. 1, and Chagla for
accused No. 7 objected to these statements being deposed
to on the ground that they were not admissivle in
evidence.

Pandit, for accused No. 1 :—These statements are not
admissible as they are in the nature of a confession.
Any statement made by Swamirao, who is alleged to be
ene of the conspirators, and which is in the nature of a
confession can only be relevant if he is being jointly
tried along with the other accused : section 30 of the
Indian Evidence Act. Swamirao, not being present at
the trial, has no opportunity to cross-examine the
approver,

Chagle, for accused No. 7 :~-The statement made by
Swamirao to Moghe cannot he proved as he is neither
a witness nor is he being tried jointly with the others.
The evidence would be merely hearsay and as such
inadmissible. These statements caunot be renlered
admissible under section 10 of the Indian Evidence Act
lecause the conspiracy had already come to an end at
the time when they were alleged to have been made.
That section only makes admissible statements by the
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conspirators while the conspiracy is pending:
Emperor v. Abani Bhushan Chuckerbutty.”

S. G. Velinker and R. J. Mathalone, for the Crown —-
The statement is admissible under section 10 of the
Indian Evidence Act. The statement relates to one of
the facts in issue and as such 1s relevant under section 5
of the Act. Under section 10 anything said, .dons or
written by any conspirator in reference to their common
iatention after the time when the intention was first
entertained by any one of them iz a relevant fact. The
statement sought to be deposed to satisfies the requaire-
ments of section 10. Indian law goes further on this
point than English law which renders relevant only
those statements which are made in furtherance of the
ronspiracy.

The case of Emperor v. Adbani Bhushan Chucker-
butty™ is distinguishable from the present case. In that
case the statement was made by & conspirator after his
arrest and after the conspiracy had come to an end. In
the case before the Court, the conspiracy had not ended
when the statement was made. The law laid down in
that case is not correct and that decision not heing
binding on this Court should not be followed.

Chagla, in veply.

C. A V.

Barire, J.:—An objection has been raised to the
proof by the apprever of some of the statements made to
him by a man called Swamirao, who is alleged t have
heen a co-conspirator but is not an accused before this
Court. The statements had reference to the alleged
attack on the Lamington Road police station and were
alleged to have been made after the return of the attack-
ing party to the approver at his residence. The obiection

0 (1910) 88 Cal. 169.
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is that such statements made after the completion of
the attack do not come within section 10 of the Indian
Evidence Act, inasmuch as they were not made in
reference to the common intention of the conspirators.
For the Crown Mr. Velinker argues that any statement
made by any one of the conspirators is a relevant fact so
long as it is made after the time when the intention of
the conspirators was first entertained by any one of
them.

Reading section 10 it appears to me that narratives
coming from the conspirators as to their past acts cannot
he said to have a reference to their common intention.
The word “ intention ” implies that the act intended is
in the future and the section makes relevant statements
made by a conspirator with reference to the future.
I'interpret the words © in reference to their common in-

tention 7’ to mean in reference to what at the time of -

statement was intended in the future. This appeas to
me the ratio decidendi of the Calcutta cases, Emperor v.
Abani  Blushon  Chuckerbutty™ and Sital Singh v.
Emperor,” though the full argument is not contained in
tie judgments of their Lordships. On principle this
interpretation seems to be correct. The principle on
which section 10 is hased is that of agency—see the
extract from the judgment of Mr Justice Crump at
page 319 i Kmperor v. Shafi 4 hmed™ —

‘* when eoncert has once been proved, each party is the agent of all the

othiers, and acts done by Lim in pursuance of the common design are admissible
against his fellow conspirators.”

It can scarcely be said, however, that one consnirator
has any implied authority to make a confession after hig
arrest as in the case of Emperor v. Abani Bhushan
('huckerbutty," or even as in this case to give a descrip-
tion of past events to his co-conspirator.

M (1910) 38 Cal. 169. @ (1918) 46 Cal. 700,
® {1925) 31 Bom. L. R, 515.

L Ja 6—4

1631
LEuaprnon
AN
VAISHAMPAYAXN

Barier J.



1681
FAEBEROL
T,
VATIHAMPAYAN

Bavice J .

1681
- April 18,

844 INDIAN LAW REPORTS  [VOL. LV

But this ruling does not suliice for a decision as tu all
the portions of the record of the committing Magistrate
to which the learned counsel for the defence cbject. It
is not the case for the Crown that the object of the
conspiracy was achieved by the attack on the police-
station. That, it 1s said, was merely an incident.
I find the following passage in the record of the com-
mwitting Iagistrate :—

* Bapab told Swawi to continue this for eight days and then {o lie low.”

And later on Swamirao said :—

“ 14 i essenilunl that o pamphblet should be written about this and be distri-
buted.”

From this it appears that Swamirao proposed o start
propaganda in Furtherance of the objects of the
conspiracy. It iz permissible under section 10 to prove
what that propagauda was to be; and 1f the pamphlet was
to contain an account of the sttack on the Lamington
Road police-station, the prosecution must be ensitled to
prove what that version was, not as a mere narrative of
past events but as a statement which Swami intended to
publish in the future in reference to the common

intention.
B. K. D.

ORIGINAL CIVIL.

Before Sir John Beaumont, Chief Justice.

Iy re RUDIBAI RUPJI SUNDERJIL.*

Court-fees Act (VII of 1870), Schedule I, Asticle 11, Schedule III, section 15 H—
Probate duty—Judgment-debt—Valualion of debt for purposes of probate duty
if its recovery is doubiful.

Where the legal representalive of a deceased person is of opinion that
a judgment debt due to the estate of the deceased is not likely to be recovered
in full, he is entitled to state what he considers to be the fair value of that
debt and to apply for probate on that basis. If the revenue authority is mnot

satisfied with thet estimoate he can deal with the matter under section 19 H of
the Court-fees Acth.

#Petition No. 57 of 1931.



