
He would bring tiiis order within the last class, and 
so base the petition now in question. bai Matos-

I think that the clause cannot be read in this way-— thbBHARA'TKHAMr"
the plain intentioi  ̂ of the clause is-~—I beIieve—-to make 
proYision for two classes of cases only, and the third Co., 

class can only be extracted from it by reading ifi what j.
ip not there, for the expression made in the exfrcise 
of original jurisdiction appears to govern the frllow- 
mg clause “ or by any Division Court,'' which is not,
I think, a 3rd term, importing orders not made on appeal 
or in the exercise of original jurisdiction^ but all other 
crders, whether in the first, or second class made by 
a Division Court, Had this been the intention it would 
have been easy to express it clearly otherwise, and since 
it has not been done, I must conclude that it was not 
the object of the Letters Patent.

I agree, therefore, with the order propounded by m)- 
learned brother Patkar J.

Mule discharged.
B. G, B.
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Before Mr. Justice Rangnekar.

In re ADABJI MANCHEEJI DALAL.

Indinn Siicccssion Act (X X X IX  of 1925), secticm S50— Letters of administrci■ -ipfil 11- 
tion— Partnership property—Policy of insurance on lives of paHners—
Premia paid out of partnership property—Policies pari of partnership 
property—Death of partner—Recovery of amount due on policies— Will by 
partner— Eenunciation by executors— Grant of letters of administTatioyt 
limited to amount due on policies—Indian Trusts Act ( I I  of 1882), section 88—
Indian Court-fees Act (V II  of 1870), section. 19 D. *

Where both the p a r t n e r a  i n  a  firm e f f e c t  a s B u r a n c e s  on their lives for and 
o n  .'{•c.roiTnfc o f  t h e  p a r t n e r s h i p  a n d  tlu « , p r e m i a  i n  r e s p e c t  o f  t h o H O  

i n a i i r a n c p ,  p f j l i c i e B  a r e  p a i d  o u t  o f  the f u n d s  o f  t h e j  p a r t ' n e r a h i p ,  those 
p o l i c i e s  f o r m  p a r t  o f  t h e  p a r t n e r s h i p  a s s e t s .  In s u c h  a case the snrviving 
p a r t n e r  ih entitled u n d e r  t h e  p r o T i s i o i i s  o f  Bection 260 of the Indian Suooession 

L Ja 6— 1



1039 A c t ,  to  apply for a g ra n t of letters o f a d m in is tra tio n  to  the estate o f the
— “  deceased partner, lim ited to the am ount recoverab le  under those policie.s,

.A b a b ji  provided the deceased leaves n o  general representa tive  o r  leaves one w h o  is
M a h c h b s j i   ̂ 1

Tk  ek  'unable or uii'w illm g to  act as sueli.

I f  any partnerBhip efiiate stands in  the nam e o f a partner he is  m erely  a
trustee of that estate for the partnersliip.

No partner has any beneficial interest on his own account in any particular
estate or property of the partnership within the meaning of section 250 of the
Indian Succession Act, 1925, until the partnership is -wound up and its accounts
taken.

In  the goods of Sir A . A. D. Sassoon and Lord Siideley v. A ttorney- 
Gencral,'-'-^  ̂ followed.

The fact tliat tl,ie truslee’fj estate might derive benefit from the tinst property 
does not affect the matter as section 250 of the Indian Succession Act is silent 
:ts to the snbsG(}nent or ultimate devolution of property of which the deceaaed 
v.’as a trustee.

P etition for Letters o f  Administration.
Two brotiiers Adarji and Rataiiji carried on for many 

years business in partnership as merchants and con
tractors in the name of Adarji Mancherji & Co. at 
various places in India. Each of them had an equal 
share in the business. Both the brothers had insured 
their lives with several Life Insurance Companies. 
The premia in respect of these policies were paid out 
of the moneys belonging' to the partnership and thef 
policies were treated by both the brothers as assets of 
the partnership.

One of the brothers, Adarji, died on February 24, 
1927, leaving a will dated February 17, 1927, and 
leaving a widow and three sons as his next-of-kin. 
The executors of the will renounced their intention of 
applying for probate of the will and the next-of-kin did 
not take any steps to take out representation to the 
estate of the deceased.

r

On February 17, 1930, Katanji, the brother of the 
deceased and the surviving partner of the firm of Adarji 
Mancherji & Co., finding himself unable to realise the
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moneys due on the policies on the life of the deceased 
applied for letters of administration of the property of adasiji 
the said deceased limited to the moneys recoverable under DAr!rL,?w?E 
the said life policies. The petition was based on the 
ground that the said policies on the life of the deceased 
were eifected by the deceased as a trustee for the said 
partnership and that he at the time of his death had no 
beneficial interest in them. The petitioner also claimed 
exemption for payment of probate duty in respect of the 
said grant.

The Crown opposed the application on the ground 
that general representation to the estate of the deceased 
should be taken out as the case did not fall within the 
purvieAv of section 250 of the Indian Succession Act.
They also contended that probate duty to the full extent 
of the estate left by the deceased should be levied before 
letters of administration were issued to the petitioner.

F. F. Taraporewdla, for the petitioner.
Sir Jamslied Kanga, Advocate General, amicus ciirice 

for the Crown.
The arguments of counsel are sufficiently set out in the 

judgment.

R angnekar, J. ;— This is an application by one 
Adarji Mancherji Dalai for letters of administration 
limited to two policies standing in the name of the de
ceased Ratanji Mancherji Dalai. [After dealing with 
points not material to this report, his Lordship pro
ceeded.]

The facts in this case are that the petitioner and his 
brother Ratanji were carrying on business in partner
ship at various places, and in the course of such business 
had acquired considerable property for and on behalf of 
the partnership. Ratanji died leaving a will by which 
he appointed three executors, one of them being the
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l)AiAI,, Ik ilE

I960 petitioner himself. All the executors have renounced, 
and, therefore, it follows that there is no genera! 
representative of the estate left.

The evidence before me shows that in the course of the- 
partnership business, the partners effected insurance on 
their own lives and obtained certain policies, some in the 
name of the deceased and others in the name of the peti
tioner. There is no doubt on the materials before me, 
which have not been challenged by the Advocate General, 
that the account in respect of these policies and the 
premia payable was a partnership account, and not the 
individual account of the partners. Then in the will 
itself the testator has described these policies as being 
partnership property. The entry showing that these 
are partnership properties is in the handwriting of the 
deceased. Therefore, I have no hesitation in coming to 
the conclusion that these policies were partnership assets, 
effected no doubt on the lives of individual partners, 
but for the benefit of the partnership. And this position 
is not challenged, and câ nnot be challenged.

That being the position, the only question is whether 
the present case comes within section 250 of the Indian 
Succession Act. That section runs as follows:—

“  "Where a  person dies, leaving property  o f w h ich  he w as tlie sole or surv iv
in g  trustee, o r  in  w h ich  h e had no beneficia l interest on his ow n accou nt, and 
leaves n o  general representative, or one w h o  is unable or u n w illin g  to  act as 
such , letters o f  adm iniatration, lim ited  to  such property, m ay be  gran ted  to  
the beneficiary, or t o  som a other person on his b e h a lf .”

Therefore, in cases in which the deceased was the 
sole or surviving trustee and left no general representa
tive, or one who îs unable or unwilling to act, letters of 
administration limited to such property may be granted. 
Certainly in cases in which the deceased had no bene
ficial interest in the property on his own account, a limi
ted grant may issue, if the other conditions in the 
section are satisfied.



• The only question, therefore, is whether the applica- 
lion falls within section 250. Now, under the law it is A d a e j i  

'dear that even if any partnership estate stands in the 
name of a partner, the latter is a trustee of that parti- j
•c-ular estate or property for the partnership. If any 
.authority is necessary, reference may be made to sec
tion 88 of the Indian Trusts Act. The position, 
therefore, is that the policies were partnei\ship property.
They stood in the name of the deceased and the deceased 
■was a trustee thereof for the benefit of the partnership.

A very elaborate argument has been addressed by the 
Advocate General as to the consequences which may 
happen if I accepted the contention of the petitioner.
I may point out that I am not concerned with the conse
quences of any order which I may make. The only 
question with which I am concerned, is whether the facts 
of the case fall within the purview of section 250. His 
first argument was that under the section it was neces
sary that the deceased must have no beneficial interest in 
the property of which he is also a trustee. But in the 
end he gave up that position, and rightly too, because 
that position cannot be maintained having regard to the 
authorities to which my attention has been drawn by 
the learned counsel on behalf of the petitioner, viz.,
In the goods of Sir A. .4. D. Sassoon̂ '̂  ̂ and Lord 
Sudeley v. A ttorneij-Gemral. Apart from these casesj 
the position in law is very clear. No partner can be 
said to have any beneficial interest in any particular 
estate oj.' property until the partnership is wound up and 
accounts taken. And it is in evidence that this parti
cular partnership was not wound up ‘till the death of 
the deceased. Therefore, until the death of the deceased 
he was a trustee of the policies which stood in his name 
•on behalf of the partnership, and it is clear that he
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1990 would not have been able to make any beneficial us&
ADAEJi thereof for himself or to assign them to his heirs.

aiAKOHEJtai
DALi.1., Then the next argument, as I understand, is that this
Bangnehir j. section can onlj apply if the estate of the deceased does- 

not derive any benefit from the particular property, and 
if the estate of the deceased derives such benefit from 
the property, then the section cannot apply. I am unable 
to accept this contention also, because it comes to this 
that if a person is a trustee within the meaning of the 
section up to the time of his death, he would cease to- 
be a trustee if after his death his heirs are likely to 
derive benefit out of the property of which he was a 
trustee. Nothing is said in the section about the subse
quent or ultimate devolution of property of which the- 
deceased was a trustee.

The third argument of the Advocate General was that 
this is a case in which, if'^probate was applied for by 
the executors, they would have had to pay probate duty. 
Apart from the fact that this question does not arise on 
the present application, section 19 D of the Court-fees 
Act is a complete answer to that argument.

I, therefore, hold that the deceased was a trustee 
within the meaning of section 250 of the Indian Succes
sion Act, and the petition must be granted, subject to 
this, that before any grant issues the petitioner will put 
in renunciation of Cursetji Dalai.

Costs of the Advocate General as well as of the peti
tioner to come out of the estate. Those of the petitioner 
as between attorney and client. No probate duty to be 
charged. Counsel certified.

Attorneys for petitioner, Messrs. ManchersJicCIi & 
N m’m.adasJicm kar.

Order accordingly.
B. K. D.
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