Wy
25
=8

!

=

770 INDIAN LAW REFORTS [VOL. LV
APPELLATE CRIMINAL.

Before Mr. Justice Pathar, Acting Chief Justice, and
Mr. Justice Murphy.

SULABBAI BABURAO PARKAR (COMPLAINANT), PErITioNtR v, SERGEANT
J. A. FINAN (accuseDp), OPPONENT.*

Criminal Procedure Code (Aet V of 1898), sections 202 and 208—Complaini—
Notice by Presidency Magistrate before issue of process against accused—
Admission by accused of facts stated in complamt—DPlea of good faith—Onus
of prooj—Dismissal of complaint without legal proof of the plea, validity of.
A complaint was filed before a Presidency Magistrate, Bombay, charging the-

accused under sections 363 and 842 of the Indian Penal Code. The Magistrate

issued 2 notice to the accused and held an investigation under section 202 of -the

Criminal Procedure Code. The accused admitted all the facts stated in the

complaint but pleaded good faith and claimed protection under sections 76

and 79 of the Indian Penal Code. The learned Magistrate dismissed the-

complaint under section 203 of the Criminal Procedure Code, although no legal
proof of accused's plea was before him.

Held, reversing the order of dismissal,

(1) that the practice prevailing in the Presidency Magistrates’ Courts ip.
Bombhay of issuing a notice to the accused before imsuing a process against him
under section 202 of the Criminal Procedure Code is mot illegal.

In re Virbhan Bhageji® and In re Tukaram,® followed.
dppa Rao Mudeliar v. Janaki Ammal® and Bhim Lal Sal v. Emperor,t

referred to;

(2) that the nature of the inquiry under section 202 is limited and is for
the purpose of ascertaining the truth or falsehood of the complaint, that is, for
ascertaining whether fhere ig evidence in support of the complainant's charge
30 as to justify the issue of a process, and is not intended to supersede the
regular trial;

(3) that where, as here, the facts are admitted but it is in effect pleaded that
the aetion of the accused was justified as having beer done in good faith and.
that he was protected by sechions 76 and 70 of the Indian Penal Code, the
Magistrate sbould investigate the complaint, and then decide, after taking
iegal evidence, whether the accused, upon whom the burden lay to prove the
sxception pleaded, wus entitled to the protection afforded by sections 76 and 79
of the Indian Penal Code or not.

Ewmperor v. Dhondu,® followed. : v

CrimiNaL Application for Revision No. 111 of 1931
against the order passed by the Presidency Magistrate,

- Third Court, dismissing a complaint under section 203

of the -Criminal Procedure Code.

#(riminal Application for Revision No. 111 of 1931.
@ (1998) 52 Bom. 448. ® (1996) 49 Mad. 918.
@ {1904) 6 Bom, L. R. 91, W (1919) 40 Cal. 444.
® {1927) 29 Bom. L. R. 718.
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On October 26, 1930, the petitioner went to the
Egplanade Maidan to witness the National Flag Saluta-
tion ceremony and resisted the endeavours of the Police
Officers to snatch the national flag from her, whereupon
she and 13 others were made to sit in a Police Motor
Van, which was then driven away. The petitioner, it
was alleged, was made to get down at a lonely place
between Ghatkopar and Bhandup inspite of her
repeated protests to take her to jail or back to Bombay.

The petitioner filed a complaint before the Presi-
dency Magistrate, Third Court, charging the accused
under sections 363 and 342 of the Indian Fenal Code.

The learned Magistrate issued a notice and the
Police Commissioner furnished the name of the accused.
The Commissioner then sent a letter stating that the
accused had acted under his orders.

When the case was called the accused appeared in
person and did not dispute the correctness of the state-
ments made by the complainant. When questioned by
the Magistrate he replied that under the Commis-
sioner’s order he took the women to Ghatkopar.

The learned Magistrate held an inquiry under sec-
tion 202 of the Criminal Procedure Code and in view
of the evidence of the complainant and the admission
of the accused proceeded to consider the question,
whether the prosecntion under sections 363 and 342 of
the Indian Penal Code would lie against the accused.
The learned <Magistrate held that as the accused was
led to believe in good faith under a misconception of
fact that he was bound by law to carry out the order
of the Commissioner he was entitled to protection
afforded by sections 76 and 79 of the Indian Penal Code.
He, therefore, discharged the notice and dismissed the
complaint.

The petitioner applied in revision to the High Court.
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J. J. Cursetji, with Messrs. Bhimji and Co.,
Attorneys, for the complainant-petitioner.

Taraporewaela, Acting Advocate General, with P, B.
Shingne, Government Pleader, for the Crown.

The arguments of counsel are sufficiently indicated in
the judgment of the Acting Chief Justice.

Patkar, A¢. C. J.:—The petitioner applies for
revision of the order passed by the Presidency Magis-
trate, Third Court, discharging the notice and dismis-
sing the complaint brought by the petitioner against
the opponent Sergeant Finan charging him with the
offences under sections 363 and 342 of the Indian Fenal
Code.

It appears that on October 26, 1930, the peti-
tioner went to the Esplanade Maidan to witness the
national flag salutation ceremony, and resisted the
endeavours of the Police Officers who tried to snatch
the national flag in her hand, whereupon the petitioner
along with 13 others was made to sit in a Police Motor
van, and it is alleged was made to get down at a lonely
place between Ghatkopar and Bhandup in spite of her
repeated protests either to take her to jail or back to
Bombay.

She filed a complaint before the learned Magistrate
without mentioning the name of the sergeant. The
learned Magistrate issued, a notice and the Polics
Commissioner on December 10, 1930, furnished the
mame of the accused as Sergeant Finan. On December
12, the Commissioner sent a letter stating that the
accused had acted under his orders. On January 15,
1931, when the case was called on, the accused appeared
in person and did not dispute the correctness of the
statements made by the complainant. When questioned
by the Magistrate whether he had anything to say, he

replied that under the Commissioner’s order he took the
women to (Ghatkopar Road.
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The learned Magistrate held an enquiry under
section 202 of the C1 iminal Procedure Code and in view
of the evidence of the complainant and the admission of
the accused proceeded to consider the question whether
the prosecution under sections 363 and 342 would lie
against the accused. The learned Magistrate held that
as the accused was led to hbelieve in good faith under
a misconception of fact that he was bound by law to
carry out the order, he was entitled to the protection
afforded by sections 76 and 79 of the Indian Penal
Code. He, therefore, discharged the notice and dis-
missed the complaint.

It is urged on behalf of the applicant that the proce-
‘dure adopted by the learned Magistrate is erroneous
inasmuch as he did not record any reasons under
section 202 of the Criminal Procedure Code, that the
practice prevailing in the Magistrates’ Courts in
Bombay of issuing a notice to the accused before issuing,
a process against him under section 202 of the Criminal
Procedure Code was illegal, and that the accused
having admitted the truth of the complaint, the onus
of proving good faith was on the accused, and the
‘Magistrate ought not to have dismissed the complaint
but ought to have decided the case on taking evidence.

The learned Magistrate had jurisdiction under
section 202, if he thought fit, for reasons to be recorded
in writing, to postpone the issue of process for com-
pelling the attendance of the person complained
against, and to enquire into the case himself for the
purpose of ascertaining the truth or falsehood of the
complaint. The omission to record. reasons would
amount merely to an irregularity if the procedure
adopted by the Magistrate was legal and proper under
the circumstances of the case.

The practice of issuing a notice to the accused before
issuing a process against him under section 202 of the
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Criminal Procedure Code was held to be improper and
was discontinued by the Madras High Court by the
Full Bench decision in 4ppa Rao Mudaliar v. Janak
Ammel™ In Bhim Lal Sah v. Emperor™ it was
held that the accused should not be made a party te
a proceeding under section 202, nor allowed to cross-
examine the prosecution witnesses, or to adduce
cvidence for the defence. In Inre Virbhan Bhagaji
it was held, following the decision in the case of In re
Tukaram,” that the practice which prevails in the
Magistrates’ Courts in Bombay of issuing a notice te
the accused, before issuing a process against him under
section 202 of the Criminal Procedure Code, is not
illegal. Fawcett J. observed that there was a clear
distinction between considering whether such a proce-
dure is illegal and whether such a procedure is desir-
able, and though he felt the force of the objections to
having a sort of preliminary trial of a case, he did not
think that there was anything absolutely illegal in the
issue of a notice to an accused person, but was of
opinion that it was a matter more for any directions
that the High Court as a body might think fit to issue

than for a Division Bench of the High Court to deal
with.

Assuming that the procedure of issuing a notice to:
an accused person hefore issuing a process under sec-
tion 202 is permissible in order to avoid false and
frivolous complaints, the nature of the inquiry is
limited by section 202 of the Criminal Procedure Code.
The inquiry can be wmade by the Magistrate under
section 202 for fhe purpose of ascertaining the truth
or falsehood of the complaint. The inquiry or investi-
gation under section 202 is not intended to supersede
a regular trial. The inquiry is for the purpose of

® (1996) 40 Mad. 918, ® (1998) 52 B
® (1912) 40 Cal. 444, ® %1904% 6 Bom. T, B, 91.
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ascertaining the truth or falsehood of the complaint,
that is, for ascertaining whether there is evidence 1
support of the complainant’s charge so as to justify
the issue of a process and the commencement of the
proceedings against the accused, and is not intended to
cover an inquiry by the Magistrate as to whether the
unproved allegation of the accused exonerates him. In
the present case, the accused did not dispute the correct-

ness of the statement made by the complainant, and:

when questioned replied that under the Commissioner’s
order he took the women, to the Ghatkopar Road, and in
effect pleaded that his action was justified as having
been done in good faith, and that he was protected by
sections 76 and 79 of the Indian Fenal Code.

The letter written by the Commissioner on December
12, that it was under his orders that the accused acted
in connection with the incident, is not proved by legal
evidence in the case. Under section 105 of the Indian
Fvidence Act when a person is accused of any offence,
the burden of proving the existence of circumstances
bringing the case within any of the general exceptions
in the Indian Penal Code, or within any special excep-
tion or proviso contained in any other part of the same
Code, or in any law defining the offence, is upon him,
and the Court shall presume the absence of such
circumstances. It was, therefore, incumbent on the
Magistrate to investigate the complaint and to find out
whether the allegation of the accused that he was
protected by sections 76 and 79 of the Indian Penal
Code was made out by legal evidenge before him.
In Ewmperor v. Dhondu it was held that a complaint
charging defamation cannot be dismissed by the Magis-
trate under section 203 of the Criminal Procedure
Code, without taking any evidence, on the ground that

® (1927) 29 Bom, L. R. 718.
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the accused is protected by section 499, exception 8, of
the Indian Penal Code, since section 105 of the Indian
Evidence Act places the burden of proving the excep-
tion on the accused. The limits of the inquiry under
section 202 have been circumscribed and the scope off
the inquiry is restricted only to the ascertainment of
the truth or falsehood of the complaint, that is,
for ascertaining whether the material facts alleged by
the prosecution are true or false, and the provisions of
section 202 are not intended to supersede the regular
trial of the case by allowing the accused to make out his

defence merely by alleging it without legal proof in
support of his allegation.

It is urged on behalf of the Crown that the accused
is protected under sections 76 and 79 of the Indian
Penal Code and reliance has been placed on the
decision in the case of Pramatha Nath Barat v. P. C.
Lahir:," where a Deputy Commissioner of Police sent
a head constable, placed under suspension, to the lock-
up, without malice and in conformity with a Circular
order of the Commissioner of Police, and it was held
that he was justified in assuming that the said Circular
order had received the sanction of the Government of
Bengal and that as he, by reason of a mistake of fact
and not of law, in good faith, believed himself to be
bound by law to obey the instructions of the Commis-
sioner of Folice, and to be justified by law in sending
the head constable to such custody, he was protected
by sections 76 and 79 of the Indian Penal Code. In
that case the accused was acquitted by the Magistrate
on a full investigation of the case, and the complaint
was not dismissed under section 203 of the Criminal

Procedure Code in a summary way as in the present
case.

@ (1990) 47 Cal. 818,
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It is urged on behalf of the Crown that the order
of the Commissioner of Police was justified under sec-
tion 27 of the City of Bombay Police Act (Bom. IV of
1902). The learned Magistrate held that the order was
not justified by section 27 of the City of Bombay Police
Act. Tt is urged on behalf of the Crown that even
if the order was not justified under section 27 of the
City of Bombay Police Act, the accused who was in
service as a Sergeant for 18 months was bound to obey
the order of the Commissioner, and by reason of
a mistake of fact considered himself bound to obey
that order and was, therefore, protected under
sections 76 and 79 of the Indian Penal Code. The
precise order passed hy the Commissioner is not before
us and has not heen proved before the Magistrate by
legal evidence in the case.

The Magistrate, in our opinion, should investigate
this complaint, take legal evidence, and decide whether
the order passed by the Commissioner was legal, and
whether, if it was not a legal order, the accused, by
reason of a mistake of fact, felt himself bound to obey
that order, and was entitled to the protection afforded
by sections 76 and 79 of the Indian Penal Code. If
he comes to the conclusion that the accused is so pro-
tected, it will be open to him to acquit the accused.
If. on the other hand, he comes to a contrary conclusion
he will deal with the accused according to law.

I do not think that it is necessary to investigate the
complaint under section 363, Indian Penal Code,
as the petitioner had gone to the Maidan voluntarily on
an errand of her own, and the accused had no intention
to interfere with the rights of the lawful guardian
of the petitioner, if any. The complaint under
gsection 342, Indian Penal Code, will have to he
investigated.
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T would, therefore, set aside the order dismissing the
complaint under section 203 >f the Criminal Prosedure
Code and direct the Magistrate to investigaie the
complaint under section 342, Indian Penal Code, and
deal with the case according to law.

Murpry, J.:—The complainant was arrested for
attending a flag salutation ceremony, which had been
forbidden by the Commissioner of Police, and she
alleged that on her arrest she and some other women
were put into a van and taken some miles along the
Thana Road, where they were left to find their own
way home. A complaint was filed for wrongful
restraint and kidnapping from lawful guardianship.
It is clear on the facts that they are not covered by
the conditions which kidnapping from lawful
guardianship require, and there only remains the offence
of wrongful restraint.

The complaint was originally made against an
unknown Sergeant, but the name of the accused was
supplied by the Police authorities in the course of the
trial. On receipt of the name, the Magistrate elected
to hold an inquiry under section 202, Criminal
Procedure Code. and issued a rotice on the accused,
instead of process. The accused appeared and pleaded
the orders of his superior officer and a mistake of fact
under sections 76 and 79 of the Indian Penal Cade,
and he was discharged by the learned Magistrate on
the ground that his action was covered by the
exceptions.

Now, it is a clear condition of the holding of an
inquiry by a Magistrate, that he shall do so if in doubt
ac to the truth or falsehood of the complaint, as appears
from the end of sub-section (7) before the first proviso.
The section is intended to protect the public from the
barassment of reckless accusations; but once the truth
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of the facts alleged is admitted, the inquiry under

section 202 must clearly be at an end, and the proceed-
ings then be transformed into a trial.

This is what has happened here. The facts alleged
were admitted, and an exception was pleaded. Tt was
then the duty of the Magistrate to proceed witl: the
case as at a trial, and decide the plea of the exception
or: the merits, the burden being on the accused to show
that he acted under a bona fide mistake of fact,
thinking that the Commissioner of Police’s order was
cne of deportation, a power which the Commissioner
of Police has, under the City of Bombay Police Act, in
certain circumstances, and after deciding on the
validity or otherwise of the plea. to acquit the accused,
or to convict him as the facts might require. But the
tearned Magistrate discharged the accused when the
facts were admitted on the bare plea of the excantion,
and here I think that he was in error.

T agree, therefore, with the order proposed bv the
learned Chief Justice.

Order of discharge set nside
and case remanded.
B. G. R.

CIVIL REVISTON.

Before Mr. Justice Patkar, dcting Chief Justice, and Mr. Justice Barlee.

HAJI AHMED HAJI IBRAHIM (oriciNAL DEFENDANT), APPLICANT 9. ABDUL-
HUSSEIN TAYABALLT AND ANOTHER (ORIGINAL PrATNTIFFS), OPPONENTS.*

Provincial Small Causes Courts Act (IX of 1887), section 17 (1), proviso to—

Bz parte decree—Limitation—Application to set aside decree filed in time—

Security subsequently fumished within time, effect of.,

‘Where an application is made under Order TX, rule 18! of the Civil Procedure
Code to set aside an ex parte decree the security required under the proviso
to section 17 (1) of the Provincial Small Causes Courts Act, 1887, may be
lodged subsequently to the date of the application provided it is lodged within
the 30 days allowed by the Indian Limitation Act, 1908, Article 164,

*Civil Revision Application No. 156 of 1980.
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