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income-tax as profits or gains of a business under
cection 6 (1v) and section 10 of the Indian Income-tax
Act XT of 1922—in the negative. I answer the second
question—whether such income or any part thereof is
lzable to be assessed to income-tax or super-tax as income
nrofits or gains under any other and if so under which of
the provisions of the said Act—by saying that such
income is not liable to assessment. I answer the tFird
question raised—whether in law the existing assessment
is valid and binding on the Company—by saying that an
assessment equal in amount to the existing assessment ig
binding on the Company.
As regards costs, there will be no order.

Murery, J.:—1I also answer the questions put to us
in the same way as has been done by My Lord the Chief
Justice for the same reasons to which I have nothing
to add. .

Answers accordingly
J. 6. R
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1AL APpEAT against the decision of V. S. Nerurkar,
First Class Subordinate Judge at Poona.
Proceedings in execution. |
‘323;33}25‘ Bhagwandas, the respondent, was a creditor of
appellant (defendant No. 2) to whom large sums of money
were advanced on the latter’s properties at Poona.
Appellant being unable to pay the debt applied in
insolvency to the Official Assignee at Bombay. e was
adjudicated an insolvent on July 15, 1924 On August
9, 1926, the respondent Bhagwandas applied to the Court
for leave to sue the Official Assignee and the mortgagor
on his mortgage in the Court at Poona. The application
was heard and the Court passed an order granting
leave to sue and ordered that the costs of the application
be tacked on to the mortgage debt due to the applicant
by the insolvent’s estate.
On September 4, 1926, Bhagwandas filed a suit in the
Court of First Class Subordinate Judge at Poona as
a secured creditor and obtained decree on October 27,
1927. The creditor was awarded a mortgage decree
to the extent of Rs. 1,12,892-10-9 and also Rs. 513-5-9
for costs incurred by him in the High Court in the
application for leave to sue in the matter of the
insolvency of the appellant.
The appellant was discharged on September 7, 1926,
On March 30, 1929, Bhagwandas presented an apnlica-
tion for executior of the entire decree in which he also
prayed that the costs in High Court insolvency matter
awarded by the decree be allowed to be recovered from
the person and other properties of the appellant,
Judgment-debtor.
-The Subordinate Judge allowed execution to proceed.
~ The defendant No. 2 appealed to the High Court.
Mehta, with Damkewala & Co., for the appellant.
J. G. Rele, for the respondent.
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Parxar, J.:—This is an appeal in execution of
darkhast No. 567 of 1929, suit No. 1205 of 1926.

The appellant iv this case was adjudged an insolvent
on July 15, 1924, and filed a schedule mentioning all the
mortgages in suit on December 12, 1924, On August 9,
1926, the respondent Bhagwandas applied for leave to
sue the Official Assignee and the mortgagors under
section 17 of the Presidency-towns Insolvency Act.
The Court passed an order Exhibit 85 allowing leave,
and further ordered that the costs of the application be
tacked on to the mortgage debt due to the applicant by
the estate of the said insolvent. On September 4, 1926,
the respondent Bhagwandas filed a suit as a secured
creditor and obtained a decree on October 27, 1927. He
was awarded a mortgage decree to the extent of
Rs. 1,12,822-10-9, and a personal decree in respect of
ihe balance due after deducting the amount realised

from the mortgaged property, and also in respect of

Rs. 513-5-9 the amount of costs incurred in the High
Court in the application for leave to sue in the matter
of the insolvency of defendant No. 2.  On September 7,
1926, the appellant was discharged. On March 80,
1929, an application was made for execution of the
decree including the costs of the application for leave
1o sue the Official Assignee and the mortgagors. We are
concerned in this appeal with rvegard to the item of
Rs. 513-5-9 costs awarded by the High Court in the
application for leave to sue. The learned Subordinate
Judge disallowed the contention of the appellant who
was a discharged insolvent and allowed execution to
proceed. |

Tt is contended in this appeal that the decree is a

nullity as the High Court in allowing the leave ordered

the costs of the application to be tacked on to the
mortgage debt due to the respondent by the estate of
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the said insolvent, and that a personal decree with
respect to the costs of the application ought not to have
been passed. This objection ought to have been raised
by the appellant-defendant in the suit. He did not
raise that contention and the decree was passed against
him and must be executed as it stands. Further, the
order passed in the application for leave to sue does not
necessarily preclude the Court from passing a personal
decree with regard to the amount of costs in the applica-
tion for leave to sue.

It is next contended that even if the decree is not
a nullity the mode of execution is erroneous, and that the
decree-holder ought not to be allowed to execute the
decree against the property of the insolvent after his
discharge. It is urged that under Schedule IT of the
Presidency-towns Insolvency Act, rule 9, a mortgagee,
after he finds that the realisation of the mortgaged
property 1s not sufficient for the payment of the mortgage
amount, can prove for the balance of the mortgage
money as a debt in insolvency. It is further contended
that under section 46, clause (3), of the Presidency-towns
Insolvency Act the decretal debt would be provable in
insolvency and under section 45, clause (2), the order of
discharge shall release the insolvent from all Jebts
provable in insolvency.

The question, therefore, arises whether the decretal
debt with regard to the costs in the application for leave
to sue is a provable debt within the meaning cf sub-
section (3) of section 46. Apart from authority, in order
that a debt should be provable, it must appear that the
insolvent was subject to such debt or liability at any
time before his discharge by reason of any obligation
incurred before the date of the adjudication. The Jebt

~or the liability would not be provable if the dehtor

"b‘w’ames subject to it after his discharge or if he becomes
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subject to it by reason of any chligation ineurred after
the date of the order of adjudication. In the present
case the order for costs was passed after the date of the
adjudication, and the obligation to pay the debt was
incurred at the time when the order for costs was passed.
The liability, therefore, to pay the costs accrus.l on
August 9, 1926, after the appellant was adjudged an
insolvent on July 15, 1924. Though the word * debt’
includes a ]udwment debt according to section 2 (b) of
the Act, the obligation to pay the costs is one wkich
accrued after the debt of the adjudication and in respect
of which there could be no proof in insolvency, and
which remained a debt enforceable against the insolveni
after and notwithstanding his discharge.

According to the decision of Re Bluck; Ez parte
Bluck™ if a man brings an action he does not place on
himself the obligation to pay the costs. The obligation
arises when the judgment is given against him.

In British Gold Frelds of West 4 frica, In re®™ it was
ohserved as follows (p. 11) :—

“* If the action against a person who becomes bankrupt is unsuceessful, n
costs become payable by him or out of his estate, and no question as to them
can arise. But if an unsuccessful action is brought by a man who becomes
bankrupt, then, if he is ordered to pay the costs, or if a verdiet is given sgainst
him before he becomes bankrupt, they are provable . .. On the other hand,
if no verdict is given against him and no order is made for payment of costs
until after he becomes bankrupt, they are not provable. In such a case there is
no provable debt to which the costs are incident, and there is no lability
to pay them by reason of any obligation incurred by the ‘bankrupt before
bankruptey; nor are they a contingent liability to thuh Le can be saeid fo be
subject at the date of his bankruptey."

The same view is taken in 4 Debtor, In re® and also
m Pilling, In re' and Ving v. Hudspith."”

The case cited on behalf of the appellant in Buskwell
v. Norman' is distinguishable on the ground that the

order for costs was passed before the receiving order was -

@ (1887) 57 L. T. 419, T 11909] 2 K. B. 788,
) 11899] 2 Ch, 7. @ (1888) 80 Ch. D, 24.
@ 11911] 2 K. B, 652. @ [1898] 1 Q. B. 622 at p. 624,
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made, and the debt was, thevefore, provable in insolvency
notwithstanding the personal disqualification for
proving it. Under sub-section (2) of section 46 the
respondent having notice of the presentation of the
insolvency petition would not be in a position to prove
the debt or liability contracted by the debtor subsequent
to the date of his so having notice.

In the present case the debt is not provable as the
liability was incurred after the date of adjudication,
and there is also the personal disqualification under sub-
section (2) of section 46 for proving it.

We think, therefore, that the liability incurred by
the order for costs in the application for leave to sue
is not a provable deht within the meaning of sub-
section (3) of section 46 of the Fresidency-towns
Insolvency Act, and, therefore, the order of discharge
would not release the insolvent from that debt.

The order, therefore, of the lower Court seems to be
right and this appeal must be dismissed with costs.

Broomriern, J.:—The relevant facts and the dates
have been stated by my learned brother. The appellant

has raised two contentions.: In the first place he

contended that the trial Court had no power to pass
a personal decree against the appellant in view of the
order of the High Court of August 9, 1926, directing
that the amount of costs incurred in connection with the
application to the High Court for leave to sue siiould be
tacked on to the mortgage debt. It appears to me to be
very doubtful whether this order of ther High Court
‘uecessarily meant that a pelbonal decree for the amoeunt

~of costs could not be passed in addition. But in any

case 1t is clear that the appellant defendant No, 2 in the

- snit ought to have raised that contention at the hearing
i of the suit and ought also to have appealed against the
: decree It is to be noted that a specific prayer was made
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in the suit for this particular amount of eosts. 1081

Defendant No. 8, who was a puisne mortgagee, con- Grsmase
. . pp N - EHR.

tended that the plaintiff could not get priority over A%

v, ;
him in respect of this claim and a special issue was Bfgg;r‘f;ﬁﬁs
raised on that point which was decided in faveur of Bomeld 7

defendant No. 3. But defendant No. 2, the present =
appellant, neither appeared nor gave any instructions

to his pleader and after the decree had been made he did

not file any appeal. The decree in respect of these costs

cannot be described as a nullity and its validity cannot

Le questioned in execution.

Then, secondly, it was contended that instead of
executing the decree the plaintiff was bound to prove the
debt in the insolvency. This argument was based on
Schedule I1. rule 9. of the Presidency-towns Insolvency
Act and section 45, clause (2). of the Act. Rule 9 of the
schedule provides as follows :—

“If o secured creditor realizes his security, he may prove for the balance
due to him after deducting the net amount realized.'’

Section 45, clause (2), provides :—
* Save as otherwise provided by sub-section (I), an order of diseharge shall’
velease the insolvent from all debts provable in insolveney.”

Counsel argued that by reason of the High Court’s
order of August &, 1926, the debt in respect of the costs:
became part of the secured debt and the plaintiff, there-
fore, could have proved for the balance after realization
of the security. But it is clear, I think, that this rule &
in the schedule must he read subject to section 46 of the
Act which defines what are provable debts. The rule
can only mean that the creditor can prove for the balance
if the balance consists of a provable debt,

The question. therefore, is whether "this particular
debt was provable in the insolvency. Clause (2) of

~ect10n 46 is as follows :—

" A person having notice of the presentation. of any insclvency petition by or
against the debtor shall not prove for any 'debt or lability contracted by the
debtor subsequently to the date of his so having notice.”
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This clause would appear to stand in the way of any
attempt by the plaintiff to prove this particular debt
in the insolvency. The case of Buckwell v. Norman®™
shows that the fact that a party cannot prove a debt by
reasen of the provisions of this clanse (2) does not neces-
sarily mean that the debt is not a provable debt within
the meaning of claunse (2) of section 46. But this
particnlar debt with “hmh we are concerned dves not
come within the terms of clause (3). In spite of the
very wide definition of the word * liability ” in the
gxplanation to section 46 it seems to me to be impossible
to hold that the liability to pay these costs is one to
which defendant No. 2 hecame subject by reason of any
obligation incurred before the date of his adjudication.

The only obligation incurrved before the order of adjudi-

cation which was made on July 15, 1924, was the
obligation to pay the mortgage debt. The plaintiff’s
application in which the costs were incurred and the
Court’s order on it were both more than two years after
the date of the adjudication order. That this debt is
not a provable debt seems to me to be sufficiently clear
from the Janguage of section 46, and if any authority
1s needed it will be found in the cases cited in the argu-
ments to which my learned brother has referred. If
the debt isnot a provable debt then clause (2) of
section 45" has no application and the appellant’s

objection to the execution of the decree is untenable.

I agree with the order proposed by my learned
hrother.
Appeal dismissed.
E. G. R.

W [1808] 1 Q. B. 692,



