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agrees that he shall have no power whatscever to dispose
of such rights and privileges of membership as are
conferred upon him.

Tt seems to me clear, therefore, that this insolvent
could never have disposed of his card prior to his
insolvency, and accordingly that the Official Assignee
can have no better rights in regard to it than he himself
had.

1 agree entirely with all that has been said by the
learned Chief Justice on the construction of the rules,
and that this appeal should be dismissed.

Attorneys for appellants : Messrs. 4 rdeshir. Hormusj:,
Dinshaw & Co.

Attorneys for respondents : Messrs. Kanga & Co.

Appeal dismissed.
B. K. D.

CIVIL REFERENCE.

Before Sir John Beawmont, Kt., Chief Justice, and
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THE COMMISSIONER OF INCOME-TAX, BOMBAY PRESIDENCY, BOM.
BAY, Bereror ». THE NATIONAL MUTUAL LIFE ASSOCIATION OF
AUSTRALASIA, LIMITED, AssessEs.*®

Indian Income-tax Aot (XI of 1922), sections 6 (IV), 10 and 66 (2) (5)—Life

Insurquce  Company—>Mutual insurance—Premium  income received from

members under participating policies not liable to tax—Company chargeable on

income from investments and profits from mnon-participating policies or any

other sources—Income-tax Rules 25 and 35—Rules have o statutory effect.

Under section 66 (5) of the Income-tax Act 1922, the High Court has power
to amend the question asked by the Cominissioner by raising the regl question
and then unswering that question.

Shiva Prasad Gupta v. Commissioner of Income-tax, U. P, and Kajorimal
Halyanwmal v. Commissioner of Income-taxr, L. P. followed.

In the case of a life insurance company limited by guarantee and having no
share capital every person who insures his life with the company under a
participating policy is deemed to be a member of the company and the premium
Income received by the company from its members under a participating policy
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or any part thereof is not liable to le assessed to income-tax as profits or

gaing of i business under seetion 6 (IV) and setion 10 of the Indian Income-

tax Aect of 1022, The company can be chargad for ineome-tax upon ils income

derived from investments and on profits from non-participating policies or any

other sources except the contributions from the participating poliey holders.
New York Life Insurance Company v. Styles, @ followed.

Hules made under section 59 ol the Income-tax Act, 1922, have a statutory
affect. Rule 25 applies to Life Insurance Companies incorporated in British
India and as the assurance company was not incorporated in British India,
rale 25 had no application fo the case. Rule 35 is fo be applied in the
nbsence of a more reliable data. In order to apply this rale the Income-tax
Dfficer bas first of all to find out what is the total income profits or gains of
the nssessee compuny.

RerereNck made by the Commissioner of Income-Tax
under section 66 (2) of the Indian Income-tax Act XI
of 1922,

The Assessee Company’s Head Office is at Melbourne
and has branch offices in various places including
Bombay. The company was incorporated under the
laws of the State.of Victoria in the year 1869 and was
limited by guarantee. No capital was subscribed then
or at any later time. According to the articles of asso-
ciation it was provided that every person who insured
his life with the company under a participating policy
was deemed to be a member of the company and under
the guarantee given by each member his liability as
regards debt and liabilities of the company was limited
to the nominal sum of £1 only. There were no share-
holders and all the surplus profit was divided among the
members who were persons bolding participating
policies.

For the financial year 1926-27 the company was asked
io make a return of its profits for the purposes of income-
tax. The company failed to make the return but
submitted a copy of the report of the Actuary for the
triennium ending September 30, 1925. The consolidated
revenue account of the three years covered bv the

1) (1889) 14 App. Cas. 381.



VOL. LV] 'BOMBAY SERIES 639

triennial report on its credit side showed various acti-
vities which resulted in its earning surplus profits of
£2,659,492 145, 11d. during the triennium. Besides
the premia received from its policy-holders it earned
£3,254,860 14¢. 7d. as interest and £1,594,609 3s. 104
as consideration for reinsuring the liabilities of other
companies. As the surplus amounted to £369,492
i4s. 4d. only against the interest income of £3,254,860
14s. 7d. it was clear that but for this interest income,
there would have been no surplus at all but actually
the deficit of £685,367 19s. 8d. the rates of premia
levied by the company on account of its participating
and non-participating policies being far beyond the
actual amount required to meet its liabilities.

For the financial year 1926-27, the company was
assessed by the Senior Income-Tax Officer, under
rules 25 and 35 of the rules made under section 59 of
the Act, as follows :—

£ 5. d.
Surplus profic for 3 years as
per the last acturial valua-
tion . S .. 2569492 14 11
Premium income of the whole
Company .. 8224408 14 1

Premium income of the whole

Company British Indian

Branches 88355 0 0
Annual _ 88,355 (British Indian Plemla) 2,569,492

proﬁt 8,224,403 (Total Premia) x 3
= £9,201 = Rs. 1,21415. (Average annual profit).
Against this as ssessment by the Semor Income Tax
Officer, the company appealed to the Assistant Commis-

sioner of Income-Tax, Bombay, contending that the tax
was only leviable on the amount of “ interest derived

from the Indian Banking Account,” and “ interest on
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advances made to policy-holders in India ” which in all
amounted to Rs. 8,232-12-0 as per its calenlations. The
Assistant Commissioner considered the assessment
Jevied by the Senior Income-Tax Officer as in order and
confirmed the tax. The company moved the Com- -
nissioner under section 66 (2) of the Act to draw up a
statement of the case to the High Court for decision on

the following questions :-—

**1, Whether the premium income received by the Association {rom ils
members under participating policies or any pari thereof is liable to be assessed
to incomertax as profits or gains of a business under section 6 (iv) ond section 10
of the Indian Income-tax Act XTI of 1922,

* 3, Whether sueh income or any part thereof is liable fo be assessed to
meome-tas or super-tax as ° income, profits or gains ' under any other and if
go under which of the pravisions of the said Act? ™’

The Commissioner answered that the assessment
having heen levied under rules 25 and 35 of tha Act
and based on the acturial valuation of the company as
a whole, the questions framed did not arise in the case,
and that as the premium income from participating
policy-holders had been swallowed up by the expenses
incurred, the claims paid and provision for future
liabilities, 1t formed no part of the income ultimately
assessed. His reasons were as follows :—

" The assessment in thig case has been made by the Senior Income-tax Officer
under Rules 25 and 85 of the Income-tax Rules which apply to cases of this
kind. The premium income as such and by itself has nob been assemeed by him
and’ it cannot be assessed in any case whatsoever ag these are mere gross
receipts and tax is in all cases levied not on gross but on net receipts, This
being life insurance business, the Senior Income-tax Officer has taken the
surplus profit as ascertained by fhe Actuary of the Company as the basis of his
assessmeynt and this.is a difierent matter. These questions which the Company
wants Your Lordships to decide refer only to sections 6 (iv) and 10 of the
Act which are gemeral sections applicable to all kinds of business incomes.
Thexje is no reference to the above Rules under which the assessment has heen
specificelly made ang I respectfully submit it is somewhat diffieult to see how
such questions can arise in this assessment. The reason for this state of aflair
appeafs to be that the phraseclogy of these questions has Deen copied from
the Statements of the Case, paragraph 20, in the English cage of Styles
(Surveyor of Tezesy v. The New York Life Insurance Company (14 App.
‘Cases. 881;,2 Tax Cases, 460) decided by the House of Lords in the year 1889
.The basis of nssessment in that ca " cev ; 3 . o
. ssessment 1n that case was, however, entively different, since it
: @8 ot st all based on the actuary’s valuation Report. Only the preyninm



VOL. LV] BOMBAY SERIES 641

income in the United Kingdom was taken into account (excluding interest
ineome) and after deducting therefrom claims under policies payable in the
United Kingdom and the expenses incurred in the United Kingdom, the balance
of the premium income was taxed. The question maturally arose there whether
the balance of the preminm inceine -on account of the parficipating policies
which was thus assessed was liable or otherwise. Here, however, where the
assessment is made under Rule specially prescribed and is based on the Actuary's
iriennial Valuation Report which is entirely a different matter, such a question
can hardly arise. The omly question that can appropriately be raised is
whether the assessment under Rules 25 and 35 as made by the Senior Income-tax
Officer iz correctly made or otherwise.”

The reference was heard in the first instance by
Marten C. J. and Blackwell J. who exercising the
powers under section 66 (v) referred the case back to the
Commissioner to record his findings on the questions
amended as follows:—(1) Whether in law rule 25 is
applicable in assessing the Company to income-tax or
super-tax : (2) Whether in law the Company can properly
be assessed under rule 35 without the Commissioner first
ascertaining and recording his finding that there was an
absence of more reliable data than those mentioned in
rule 35: and (3) Whether in law the existing assess-
ment is valid and binding on the Company.

- The Commissioner returned the papers to the High
Court etating that the Company had the fullest possible
opportunity given by the Senior Income-Tax Officer to
put in reliable data but the Company did nothing
further.

The reference was heard.

Coltman, with Messrs. Craigie, Blunt & Caroe, for the
assessee :—The company here is sought to be charged
under section 6 (iv) of the Indian Income-tax Act.
Section 8 deals with the head of interest on securities;
it does not cover dividend on shares, for it is already
{axed at its source in the hands of the company.
Section 10 deals with business. We are charged under
that section. The insurance compan‘y’ has to pay tax on
income derived from business.
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Under rule 35 of the Tncome-tax Rules the total
income, profits or gains of the company must be ascer-
tained by taking into account interest on securities.
Tncome is a general term which is sub-divided into
several heads under section 6. The assessment here is
based not on materials proper under rule 35. but on
other materials.

The income made on partlmpatmg pO]lClE‘b Iz not
mncome at all. The premium on such policies is to be
used only if it is necessary. otherwise it is to be returned
to the policy-holders. There is no surplus left on these
policies; and the income here is taken as arising from
interest on securities. See New York Life Insurance
Company v. Styles.!  The case of Board of Revenue v.
Mylapore Fund™ carries the principle of Styles’ case™
a very long way. See also Thomas v. Richard Evans
& Co., Jones v. South-West Lancashire Coal Owners’
A ssociation,” Probhat Chandra Barua v. The King-
Emperor™ and Mohammad Ibrahim Riza v. ommaes-
stoner of Income-tax, Naugpur.®

The Income-tax Officer has made a random asgessment.
Even if he intended to apply rule 35 he has not done so.

Sir  Jamshed Kanga, Advocate General, with
4. KirkerSmith, Government Solicitor, for the Commis-
sioner of Income-tax :—The Income-tax Officer has not
declined to follow Styles’ case.™ The question in that
case was whether the surplus premium income over the
expenditure was taxable.

The assessees were bound to make a return, which they
failed to do. Their contention was that the company
fell outside the scope of the Indian Income-tax Act. In
absence of reliable data, the Income-tax Officor wage
right in proceeding under rule 35 of the Income-tax

W (1889) 14 App. Cas, 381, - - ® 1937] 1 K. B. 33. '

@ (1928) 47 Mad. 1. @ (1930} L. R. 57 I, A. 228.
& (1930) L. R. 57 1. A. 260,
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* Rules. He has to ascertain the income, profits or gains
of the company. and is justified in taking into account
interest on securities. Under section 59 (5) of the
Indian Income-tax Act the Income-tax Rules are a part
of the Act; they have a statutory effect. It is admitted
that rule 35 is not wlira wires; we say that it is
a charging section. Rule 35 applies in terms, and
rule 25 is referred to only by analogy. Rule 35 refers
not only to profits but to income also. It would include
interest on securities.

The case of New York Life Insurance Company v.
Styles™ refers to net surplus profits. The principle of
the case should not be extended owing to difference of
opinion in the case. See also Jomes v. South-West
Lancashire Coal Owners’ Association™ and Probhat
Chandra Burva v. The King-Emperor.”®

Coltman, in reply :—What is to be taxed is the
company’s net income. In arriving at the income, one
should not take into consideration anything which is uot
income. The contributions made by profit-sharing
policy-holders are not income. Siyles’ case'” makes it
clear that no part of such contributions is income.

Bravnont, C. J.:—This is a reference to this Court
under section 66 (2) of the Indian Income-tax Act. The
matter originally came before this Court consisting of
Sir Amberson Marten C. J. and Mr. Justice Blackwell
on December 13, 1929, and it was then referred back
to the Commissioner to find further facts and it was
suggested by the Court that the questions raised should
be amended by asking three questions which are specified
in the judgment. The first two questions are really
subsidiary and the third one is, whether in law the
existing assessment is valid and binding on the Compam‘
The Commissione» of Income-tax declined to raise that

W (1889) 1¢ App. Cas, 381, W 1997] A, G, 827
@ (1080) T R. 57 L. A, 228,
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i question taking the view that he had no power to do so.
commsmestn 1 he case having heen argued. hefore us, 1t appears to us
aree ™ that that is the real question which arises, and we

D2 DA

PRESIDENCY  propose, therefore, to amend the questions raised by
ez Namoss® raising that question in addition to the two questions
Q‘”fn‘;fni”;r actually raised in the case. In doing so. we are fcllow-
ACSTEMASIS - ine the view expressed by the High C‘ourt of Allshabad

S 0 g, 10 Shiva Prased Gupta v. Commissioner of Income-taz,
7. P.% and in the later case of Kajorimal Kalyanmal
v. Commissioner of Income-tax, 77, P that the Court
has power under section 66 (5) of the Indian Income-tax
Act to amend the questions asked by the Commissioner
by raising the real question and then answering that
question.

The two questions which are orwmally raised in the
case veally involve determining whether the principle
nf the decision of the House of Lords in New York Life
Insurance Company v. Styles®™ applies to the assessee
Company.

The Commissioner has found the nature of the
Company, and I think it is only necessary to say that it
iz & Company limited by guarantee, has no share capital,
and under Article 6 of the Articles of Association every
person who insures his life with the Company under
a participating policy is to be deemed to be a member
of the Company. The principle which the House of
Lords laid down in Styles’ case®™ was this, that where
vou are dealing with a mutual Insurance Company, the
premiums paid by the policy-holders who are to share in
the whole of the profits of the Company do not amount
to profits or gains of the Company which are liable to
tax. The principle at the bottom of the decision is that
a man cannot make a profit out of himself : if a number
of vpersons contribute to a common fund which

W (1929) 31.-T, C. 406, @ (1929) 8 I. T, C, 451,
. @ (1389) 14 App. Cas. 331,
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immediately or later ie to come hack to the subscribers
‘then there iz no profit which can be liable to tax, and
I see no reason why the principle of that case should
not apply to the assessee Company in this case. I there-
fore think that any premiums paid by those entitled to
‘participate in polleles who hecome thereby the members
-of the Company are not profite of the Company.

But then the question arises, on what income ought
‘this assessee Company to be assessed ! Now, in Styley’
case™ the Commissioners of Inland Revenue iwhose
decision was upheld by the House of Lords, had decided,
first, that no part of the premium income of the Com-
pany received under participating-policies was liable
to be assessed to income-tax as profits or gains, and,
secondly, that the Company was liable to be assessed ()
1in respect of profits made on annuities granted, (b) on
profits made from plemlums paid under non—pa,m,w at-
ing policies, (¢) or: all income derived by or from invest-
ment of all premiums paid to them in the United King-
-dom or abroad, and as to the latter when such money was
received in the United Kingdom, and (d) on all profits,
1f any, derived in any manner other than by the annual
premium contributions of the participating pelicy-
‘holders. It seems to me that that is a finding that the
‘whole of the income of the Company derived from
zources other tharn contributions by the participating
-policy-holders was liable to tax, and that seems to me to
‘presuppose that the premiums paid by the participating
‘policy-holders must be the first fund to bear the ezpenses
of management and so forth. That, I think, jis Lorne
out by the opening argument of Mr. Finlay, as he then
‘was, in which he says (p. 387):—" The question ig
whether where members of a mutual insurance company
‘make contributions towards the expected expenses, and

ithere is a surplus after paying the expenses, income-tax .

‘D (1889) 14 App. Cas. 391,
L 7a 3=3a
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is payable upon the surplus which is returned to the
contributors *.  Clearly in that case the House of Lords
.was only dealing with the actual surplus of the
premiums after payment of expenses, but the principle
upon which the decision rests covers, I think, the whole
of the premiums. It seems to me, therefore, that in this
case the Company ought to have been charged upon its
income derived from investments and on profits from
non-participating policies or any other sources except
ithe contributions from the participating policy-holders:
So far as Indian income-tax is concerned, it is of course
only chargeable prima facie on those sources of income
in so far as they accrue or arise or are received in India.

Now it was the duty of the assessee Company under
section 22 (1) of the Indian Income-tax Act vo make
a return of the total income of the Compan; durmg the
previous year, the “total income” being deﬁnefl n
section 2 (15) as total amount of income, profits, and
gains from all sources to which the Act applies. Tt the
Company does not make a return, then under
section 23 (4) the Income-tax Officer has to make the
assessment to the best of his judgment. The assessee
Company did not make any return of the incomz upon
which in my view they were liable to tax. On February
10, 1927, their solicitors wrote a letter to the Senior
Tncome-tax Officer in which they stated that thev were
only liable to be taxed on the interest and dividends of
any securities and moneys held by them in this country
and on the interest on loans made to members after
making a reasonable allowance for office expenses, and
they offered to make a declaration of their actual income
vn those lines. But that clearly was not enough, hecaunse
they would have had to include in their return any
profits made from non- pnrmmpthng policies issned in
India. At any rate they did not in fact make any
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return. That being so, the Senior Income-tax Officer in
the first instance made an assessment applying rles 25
and 35 of the rules made under section 59 of the Act,
which under that section have statutcry effect. iule 25
provides :—* In the case of Life Insurance Companies
‘neorporated in British India whose profits are
periodically ascertained by acturial valuation, the
income, profits and gains of the Life Assurance Business
shall be the average annual net profits disclosed by the
last preceding valuation ”, and the proviso allows certain
deductions. It is to be noticed that that rule applies to
Life Tnsurance Companies incorporated in British
India, and as the assessee Company is not incorporated
in British India, it is in my view plain that rule 25 has
no application to the present case. Then comes rule 35
which says :—

** The total income of the Indian branchies of non-resident insurance companies
iLife, Marne, Fire, Accident, Burglury, Fidelity, Guarantee, etc.), in the
absence of more reliable data, may be deemed to be the proportion of the total

income, protits or gains of the companies, corresponding to the proportion which
their Tndian premimm Income bears to their total premium income.”

It is to be observed that this rule is only to be applied
in the absence of more reliable data. The learned
Commissioner has, in his supplemental case veferred
to us pursuant to the judgment of this Court which
I have mentioned, stated as a fact that he had no reliable
data. T agree with him that it was not possible on the
zaterials before him to assess this company in the
manaer in which, as I have indicated, I think it ought
to have heen assessed. I think, therefore, he was
justified in applying rule 35. Now in order to apply
rule 35 he has first of all to find out what is the total
income, profits or gains of the assessee company. What
he had got was a triennial valuation, and without any
more reliable data, I think, he was justified in saying
that he must assume that the profits for the year in

question would he the average annual profits shown in,
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1951, the triennial valuation, that is to say, in order to make
coimmmnear the best assessment he can under section 23 (4) of the Act,
or Dreons ™% he arrives at the same result as he would reach if rule 25

pazsizxcy  applied. Now, under the triennial valuation it appears
oz Namonsr that the Company has certain sources of income which
;'g:;;:frlglgr sre plainly taxable. As appears from page 10 of
AvsmRatasit, Fehibit C, it has got consideration for annuities granted
Bertmo e g, £91,000 odd, interest £3,000,000 odd, fees £600 od'd,
‘ consideration for reinsuring liahility of other companies
£1,500,000 odd. All those are sources of income which

are taxable leaving out of account premiums cf parti-

cipating policies which, as I have already said, are not in

my view taxable. The receipts from those tarable

sources are greater than the profits for the period shown

in the account. so that some expenses must have been

deducted from those taxable sources of income. I think,

therefore, that the Commissioner was justified in coming

to the conclusion that the profits shown in the triennial

account did in fact represent taxable profits. In doing

80 bhe has not taken into account as taxable profits
premiums paid on participating policies; he has taken

the other sources of income and deducted from them the

- balance of expenses remaining over after the premiums

on participating policies have been wiped out. Having

arrived in that way at the total income, profits or gains

of the Company, he then under rule 35 had to find out

the proportion of the Indian income, and he did this by

taking the proportion which the Indian premium income

bears to the total premium income. The figures are

shown. in the case. The result is, I think, that the exist-

ing assessment is substantially binding on the Company,

though I arrive at that conclusion by a different road

- to that which the Commissioner took. I answer the first
 question—whether the premium income received by the

- Association from its members under participating

policies or any part thereof is liable to be assesszd to
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income-tax as profits or gains of a business under
cection 6 (1v) and section 10 of the Indian Income-tax
Act XT of 1922—in the negative. I answer the second
question—whether such income or any part thereof is
lzable to be assessed to income-tax or super-tax as income
nrofits or gains under any other and if so under which of
the provisions of the said Act—by saying that such
income is not liable to assessment. I answer the tFird
question raised—whether in law the existing assessment
is valid and binding on the Company—by saying that an
assessment equal in amount to the existing assessment ig
binding on the Company.
As regards costs, there will be no order.

Murery, J.:—1I also answer the questions put to us
in the same way as has been done by My Lord the Chief
Justice for the same reasons to which I have nothing
to add. .

Answers accordingly
J. 6. R

APPELLATE CIVIL.

Before Mr. Justice Patkar and Mr. Justice Broomfield.
GUSTASP BEHRAM IRANI (oricINAL DEFENDANT No. 2—JrubemeENT DEBTOR),
ArpErzANT 9, BHAGWANDAS SOBHARAM  (ORIGINAL  PLAINPIFF—
Deceee-Houper), RESPONDENT ,*

Presidency-towns Insolvency Act (III of 1909), sections 17, 46 (8)—Adjudication
order—Creditor applying for leave to sue—Application allowed with costs—
Discharge of insolvent—Emzecution of decree for costs, maintaingbility of.
Costs awarded to a creditor of an insolvent in an application for leave to sue

made after the adjudication order are not a provable debt within the meaning

of sub-section (3) of section 46 of the Presidency-towns Insolvency Act, 1909,

and as such they can be enforced against the insolvent after and notwithstanding

his discharge. . ¢
Re Bluck; Exz parte Bluck™ ; British Gold Fields of West Africa, Im ret;
A Debtor, In re™; Pilling, In re®™ and Vint v. Hudspith,® relied on.
Buckwell v. Normen,'® distinguished.

*Appeal No. 314 of 1929, from Original Decree.
@ (1887) 57 L, T. 419. @ [1909] 2 K. B. 788.
@ [1899] 2 Ch. 7 at p. 11. ) (1885) 30 Ch. D, 2¢.
@ [1911] 2 K. B. 652. ® {1898] 1 Q. B. 622 ab p. 624.
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