
I think that in the circumstances we can only conclude laso
tliat they were deliberately assisting the operations of ehpbsob 
the War Council and have, therefore, been rightly 
convicted.

Rule discharged. iiur̂ hj j,
B. Gi E.
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Before the Honourable Mr. J. W. F. Beaumont, Chief Justice, 
and Mr, Justioe Murphy,

DAMODAE NAEAYAjST BBDAEKAE and o t h e r s  ( o e i g i n a i  P l a i n t i f f s ) ,  ^930 
A p p e l la n t s  d. THE SECEBTAET OP STATE FOR INDIA IN GOtJNCIE I^ecember 19.
AXD OTHERS (OEIGINAL D e PENBANTS), E e SPOIJDENTS.*

Land Revenue Code (Bom. Act V of 1879), sections 37, 63— Sale of land 
by Collector imder section 37—Suit by adjacent owner for declaration that such 

► dispo,’ial ivas contrary to .section 63 and for recovery of fossession front alienee, 
mMntainability of—Liinitation Act (IX  of 1908), Schedule 1, Articles 14 and

In 1911 the Collector sold to defendant No. 2 the land in dispnt'e under 
section 37 of the Land Eevenue Code, holding that it TViis not alluvial land hut 
marsh land which had vested in the Government. In ■19-23, the plaintiffs,
•ndio o’wned lands adjacent to the said land, filed a snit for a declaration that 
the Collector’s order disposing of the land was null and void, that the plaintiffs 
were entitled to the occupancy and for recovery of possession of the same from 
defendant No. 2. They contended that as the land "was alluvial they were entitled 
to the first offer of the occupancy under section 63 of the Land Bevenue Code :

Held, (1) that assuming that the land -was alluvial, the plaintiffs were not 
entitled to the relief as to possession, as the Collector had not expressed any 
view under section 63 of the Land Eevenne Code as to whether the land could be 
properly disposed of, having regard,to the interest of "the piiblio revemie;

(3) that all that the plaintiffs could get was a declaration that the case fell 
within section 63 of the Land Eevenue Code and an injunction restraining tie 
Collector from dealing with the land in derogation of his right;. Such an action 
■would be governed by Article 120 of the Indian Limitation Act.

Surannanna v. Secretary of State for I n d i a , approved.
Chhotnhhai v. Secretary of State,̂ '̂> doubted,

Eirst Appeal No. 271 of 1926 against the decision 
of E. H. P. Jolly, District Judge at Eatnagiri, in Civil 
Suit No. 3 of 1923.

The material facts are stated in the judgment,
=>=Eirst Appeal Wo. 271 of 1926. '

(1900) 24 Bom. 435. w (1919) 22 Bom. L. B. 146.
L Ja 12--6



X930 ' A- G. Desai, for the appellants,
datodar ■ B. G. Rao, Assistant Government Pleader, for
nabayast respondent No. 1.

A. A. Adarkar, for K. S. Saitavdelcar, for
ôE isBiA respondent No. .2,'

B. G. Padhye, for respondent No. 4.
B eatjmont, C. J. :—Tliis is an appeal from the

District .Judge of Ratnagirl, wlio dismissed the 
plaintiffs' action on the preliminary ground that it was 
barred by limitation.

The dispute arises in this wa,y. The plaintiffs allege 
that the land in suit is alluvial land, and that under 
section 63 of the Land Revenue Code the Collector is 
Hound, if with due regard to the interests of the public 
revenue he thinks the la,nd should be disposed of, to 
offer the same to the occupant of the adjoining land 
(namely, the plaintiffs), the m.aximum price being 
three times the annual assessment. That claim was 
made as long ago as 1911, a,nd in that year the Collector 
took the view that the land in suit was not alluvial land, 
that it was marsli land wEicli vested in the Government, 
and on that view he disposed of the landi in favour of 
defendant No. 2 under section 37 of the Land Revenue 
Code.

The learned District Judge dismissed the suit on a 
preliminary point as to limitation on the authority of 
the case of Ckliotubhai v. Secretary of State, 
that case being a decision of this Court which 
undoubtedly is very similar on the facts to the present 
ease. The learned District Judge states tKe proposition 
to he derived from that case in this way. He says:—

“ If it (the Colleciior’s order) was correct plaintiffs have no cause of action, 
if it was riot correct it was ah order which requires to be set aside in order 
to enable plaintiff to obtain- relief.- If it is an oxSer -whioli reqiures to be set 

(1919) 22 Bom. L. R. 146.
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.aside then Article 14 of the Indian Limitation Act a-jjplies and thei present suit ]_g3Q
is barred by limitation.” ' '

D a m o d a k

I am not sure tliat the first part ’ of the ■
proposition stated by the learned Judge, viz., '̂ ^̂^̂seokexaey
-that if the Collector’s order was correct the plaintifis fo» indu 
have no cause of action, is well founded. I think Beaumont c. j. 
the proposition was justified by the case to which 
the learned Judge refers, but in that case the previous 
decisions of this Court and in particular the case of 
Surannanna v. SecreMry of State for I n d i a ,were 
r.ot cited. That was not a case of alluvial land; but 
a case in which the Collector had disposed under 
section 37 of land to which the plaintiff claimed to be 
. entitled,, and what the Court there decided was that 
any order made under section 37 of the Land Eevenue 
Code is expressly to be subject to the rights of indivi  ̂
duals legally subsisting, and if the plaintiff had a right 
in the land, any disposition made by the Collector under 

•flection 37 would not deprive the plaintiff of that right, 
and therefore the plaintiff could ignore the Collector’s 
order and bring a suit in respect of the land. It ?eems 
to me that that reasoning is equally applicable to a case 
in which the plaintiff claims to have an interest in the 
immoveable property under section 63 of the Land 
Revenue Code, and that the decision of this Court in 
Chhotubhai v. Secretary of State was given without 
due regard to that earlier decision which was binding 
upon the Court but which was not brought to 
the attention of the Judges. If I have to choose between 
the two cases, I prefer the reasoning in Snranmmia v.
Secretary of State for India} '̂' But assuming that case 
to be right, and assuming that the order passed by the 
Collector in 1911 under section 37 iioes not bind the 
■plaintiffs and does not affect their interests under
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1930 section 63, the question then arises as to what form of 
damtoah tiction the plaintiffs can properly bring. The Collector 
nabatait ig jiQt bound to allot the land to the plaintiffs under 

•The seceetart cQction 63 unless he is satisfied that it may with due
OF S t a t e  , . .

s-orIudia regard to the interests of the public revenue be disposed! 
Beaumont G. j, of. Mr. Desai says that he is not troubled with that 

condition, because the Collector has actually made a 
disposition of the land under section 37, and has thereby 
admitted that the land may properly be disposed of. 
But it seems to me that it does not follow from the fact 
that the Collector, assuming the land to be non-alluvial,. 
eame to the conclusion that it could be properly disposed 
of having regard to the interests of the public revenue' 
under section 37, i.e., at the market price, that he 
would have come to the same conclusion on the assump
tion that the land was alluvial land, and as such could 
only be disposed of at three times the annual assess
ment.

I think, the Collector has never expressed any view aS’ 
to whether the land can properly be disposed of having- 
regard to the interests of the public revenue on the 
assumption that it is alluvial land to which section 63 
applies. Therefore, it seems to me that, assuming thê  
land to be alluvial, still it would not be possible for the 
plaintiffs to get an order for the recovery of possession 
of the land. All they could do would be to get a declara
tion that the case fell within section 63, because the land 
was alluvial, and an injunction to restrain the Collector 
from dealing with the land in derogation of their rigths 
or something of that sort. Any action which the 
plaintiffs could bring would, in my opinion, not be an 
?.iction for the recovery of the hand to which section 144 
of the Indian Limitation Act applies, bat would have to 
bp some form of action to which Article 120 applies, and 
any such action would be barred after six years. As;
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this action was not commenced for more than 11 years 
after the Collector's order and the handing of the 
property to defendant No. 2, I think the plaintiff's ‘ r. 
action is necessarily barred, though I come to that ^ OF S t a t e  ' :

conclusion on different grounds to those which appealed
to the learned Judge. Bcmmovt c. /.

In the result the appeal will be dismissed with costs.
Muephy, J The facts are that in 1911—it is 

alleged—the Collector made a grant of about 6 acres of 
land to the defendants, other than defendant No. 1.
Ihe plaintiffs" case is that they are the owners of the 
adjacent land, and the grant being of alluvial land, 
should have been made to them in the terms of section 63 
of the Land Revenue Code.

The plaintiffs were parties to the revenue proceedings, 
but no copy of the Collector’s order is forthcoming 
from either side.

The suit was dismissed on the preliminary point of 
limitation and on the authority of the case of Ckhotubhai 
V. Secretary of State, a s  being barred by Article 14 
of the Indian Limitation Act.

What the plaintiffs really require is that the Collector 
should be directed to cancel his own order, evict the 
defendants in possession, and then make a grant to them 
in the terms of section 63.

The decision really depends on a question of fact:—
Whether the land was alluvial or not?
This has not been decided, except presumably by the 

Collector, but it is clear that even on the assumption 
that it is alluvial, the Collector would still have a discre
tion, depending on his vieTss of the interest of the public 
revenue involved in making the grant in the terms of
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section 63. Assuming that such an order could be made, 
it seems to me that Article 120 of the Indian Limitation 
Act would apply, and that the plaintiff’s claim was

The Secbetaby ■■ j  •OF State tme-Darred m any case.

B a i i o d a r

N a r a y a n

1G3G

r o E  I n d i a

Murphy J.

1930 
Sepieniber 12.

I agree that the appeal should be dismissed with costs,
'Decree confirmed.

B. G. R.

APPEAL FROM ORIGINAL CIVIL.

Before the Honourable Mr. J. TV. F. Beaumont, Chief Justice, 
md Mr. Justice Blackwell.

SHIVJI P O O N J A  KOTHAKr, a  f i r m  ( o r i g i n a l  P e t i t i o n e e s ) ,  A p p e l l a n t s  v. 
EAMJIMAL BABULAL, a f i r m  (OEiGmAL R e s p o n d k n t s ) ,  E e s p o n d b n t s .*

Letters Patent, clause 15— Appeal— Order refusing to set aside award—Indian 
Arbitration Act (IX  of 1899), section 12~Extension of time for making 
aicard—Power o f . Court to extend time after award made—Substantive 
ap'plicatio\n by party pra'ijing for ext-ension—Notice of application to other 
jfide—Bombay High Court Rules, 1930 (original side), rules 373, ST?,8?8.i 
An order dismissmg a petition, to set aside an award made under the Indian 

Arbitration Act (IX of 1899), is a “ Judgment ” v.'ithin tbe meaning of clause 15 
or the Letters Patent, and is appealable.

■■!=0. C. J. Appeal No. 3 of 1930. 
tRuIes 373, 377 and 378 are as follows ;—

‘ ‘ 373. Save as aforesaid all applicatioj?.s under tlie Act other than under 
. section 19 of the Act shall be made by petition except 

0 e 0 app ica -ion. hereinafter, otherwise provided and the person making 
any appIica,tion shall be the petitioner, and the person served therewith the 
iCKpondent. Applications tinder section 19 of the Act shall be made by motion or 
siimmons in the suit which the applicant seeks to have stayed. The respon
dents to such motion or siimiaoiie or their attorneys on the record of tlie suit 
shall be served with notice thereof in the usual way.

377. Every petition or copy thereof shall specify the persona affected thereby, 
Persons on whom and upon whom notice has to be served as hereinafter

notice to be served to be ,, , 
speoiflad. provided.

378. Upon any application by petition under the Act the Judge shall direct
n o t i c e  t h e r e o f  t o  be g i v e n  t o  a l l  persons speĉ ified in the 

Notice on persons P e t i t i o n  as d i r e c t e d  m Buie 377 a n d  s u c h  o t h e r  persons 
apecifted and others. as may seem to him to b e  liable to be affected by the 

proceedings, reqiiring if necessary such persons t o  

show cause within the) time specified in the notice why the relief sought should 
not be granted and if no sufficient cause be shown the Judge shall pass such 
order as the circumstances of the case may require.”


