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1980 remarks at page 1176 of that judgment and the English 
cases referred to therein, it -will appear that the prin­
ciple is that a distribution which has already taken 
.place should not be disturbed. This has been held in 
the leading caises already referred to, viz., Harrison v. 
Kirh'̂  ̂ and In ro McMurdo; Penfield v. McMiirdo}'̂ '̂  
In this state of the authorities and in view of the 
practice obtaining in England, I think that the view 
taken by Mr. Justice Madgavka.r is correct and that the 
appeal should be dismissed.

Ay feat dismissed.
E. GV. E.

‘1̂ [1904] k. C. L [lfl02] 2 Ch. Gfid,
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Civil Procedure Code (Act V of 1908), Ordor X X III, rule 1— Withdrawal of 
suit—Leave granted to withdraw suit and bring fresh suit on condition of 
payment of defendmi's costs—Second suit instituted without faying 
defendant’ s costs—Second suit allowed to be toithdrawn vMh liberty to fil& 
fresh suit—Second suit bad ab initio—Third suit after payment of costs of 
first suit not maintainable.
Under Order XXIII, rule 1 of tlie Civil Procedure Code, 1908, where a 

plaintiff is allowed to withdraw a suit and leave is granted to bring a fresh 
suit on condition that the plaintiff paid the dfiifendanfc’s costs, the plaintili is 
precluded from bringing a second suit unless the costs are paid before the 
institution of the second suii;. If a secsad suit is instziutgd -without paying 
the costs of the first siiit and leave is grantc>d to withdraw that Buit with' 
litei’ty to bring a fresh suit such leave will not be valid in law and the fresh 
suit will not be maintainable even if the costs of the first suit are paid before 
the in.stitut-ion of the fresh suit.

Amhubiii V. Shanharsay'> applied.

Sesliayya V .  Subbayya^ '̂>; Fiseher v. Nagappa Mudaly<̂ '> and liaohhpal Singh v, 
Sheo Ratan S i n g h , approved.

■■''Appeal from Order No. 2 of 192fl,
(19241 27 Bom. L. B. 24.3. (s> (1909) 33 Mad. 258.

® (1924) 47 Mad. L. J. 646. »> [1929] A. I. B. (All.  ̂ 692.
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Shital Pnm d  v. Oaya ProsatU^  ̂ and Sycd Qar» Muhammad Af.zal v. Lac}man 1930

dissented from.  ̂ Sbio^ a w *
S e c o n d  appeal against the order of K. B. Wassoodew., Moa’ApyA

jDistrict Judge a<t Bijapiii*, reversing the decree passed 
.by Gr. A. Bake, Joint Subordinate Judge at Bijapiir.

The facts are fully stated in the judgment.
G-. N. Tliakov, with E. Jahagirdhar, for the

appellant.
B. C. Coyajee, with H. B. Gmiaste, foT respondent 

No. 1.
No appearance for respondent No. 2.
Patkar, J. :—This appeal raises an important 

question as to the effect of non-observance of the condi­
tion under which a suit is allowed to be withdrawn with 
liberty to bring a fresh suit under Order XXIII, rule 1, 
of the Civil Procedure Code.

On August 28, 1920, a suit based on substantially the 
same cause of action as the present one in which the 
second appeal arises, was allowed to be withdrawn.
The order was as follows ;—

“ Tiie plaintiff is allowed to withdraw from the suit with liberty to bring 
a fresh suit in- resjiect of tlic same csiuse of action. The plaintiff to pay the 
defendautf;’ costs. The pluintift' will not be allowed to bring a fresh suit 
unless he pays the defendants’ costs of this suit.”

On June 25,, 1925, a second Suit No. 154 of 1925 was 
■brought on the same cause of action without payment 
of the costs, and therefore, without fulfilling the condi­
tion attached to the permission given to bring a fresK 
suit. The order passed in that suit was as follows

"T h e  plaintiff is a minor. lu -view of this,and the defewts mainly formal 
which are apparent I order the plaintilf to withdraw with liberty to bring a 
fresli • suit for the same canse of action. Plaintiff to pay the defendants’' 
costs, and bear his own.”

Three days after the suit was withdrawn, that is, on;
June 24:, 1926, the costs in the first suit were paid to; 
the defendants, and, on June 29, 1926, the present suit

'■1' (I91i) 3 9 G<a. L. -T. 529. 'a (1925) 5 Pat. 806. -
L Ja 9—4

VOL. LV] BOMBAY SERIES 207



208 INDIAN LAW REPORTS [VOL. LV

SHIDKA-KAPI’A
MOTA’PPA

V.Maixappa
B a m o h a n p -

K AJPA

, Paf7(«-r J.

1980 was instituted without paying the costs of the second; 
suit.

Tlie learned Subordinate' Judge held that the second 
suit, which was instituted without paying the costs of 
,the first suit the payment of which was condition 
precedent to the filing of the suit, was void ah initio, and 
that the permission granted to the plaintiff to bring 
a fresh suit upon which the present suit was based was 
not valid in law.

On appeal, the learned DiwStrict Judge, relying on the 
decision in the case of SUtal Prosad v, Gaya Prosad,̂ ^̂  
held that a suit which was instituted without fulfilment 
of the condition imposed by the withdrawal order could 
not be dismissed but ought to be stayed under section 10 
of the Civil Procedure Code inasmuch as the permission 
was not operative until the costs were paid and so there 
was no withdrawal with liberty to bring a fresh suit, 
and that until there was such withdrawal the former 
suit was still pending, a;nd held thâ t the second suit was 
not bad ab initio, and that the order of withdrawal in 
the second suit could not be disregaxded, and that the 
plaintiff fulfilled the condition precedent in the first suit 
and its withdrawal was complete, and therefore set 
aside the order of dismissal and remanded the case for 
trial according to law.

There is a conflict of decisions on the question as to the 
result of non-observance of the condition attâ ched tO; 
the permission to bring a fresh suit under Order XXIII, 
i’ulel. In Abdul Aziz MoUa v. EhraJdm Mollâ ‘̂  ̂ it was 
held that where a suit was withdrawn under section 373 
of the Civil Procedure Code, corresponding to Order 
XXIII, rule 1, of the present Code, w ith liberty 
to bring a fresh suit on payment of costs, a subsequent 
suit in respect of the same cause of action was not al>

(1914) 1S> Cal. L, J. oid. '=> (lOO!) 31 t al. IK.r/.



initio void if tlie costs were not paid before its institu- ^  
tion, and that the subsequent payment of costs cured iSm DRAMAITA 
the irregularity. It was held that the only persons who 
were pi'ma facie precluded from bringing a fresh suit 
were those who withdrew from the former suit without 
permission to bring a fresh suit. A  reference was made Fatkm j. 
to Order XXVI, rule 4, of the Supreme Court Rules,
18SB, and it was considered to be a fair rule for the 
Courts to follow in the absence of a statutory enactment 
in the matter. In Sliital Prosad v. Gatja Prosad,̂ '̂ 
where a suit was allowed to be withdrawn by the plaintiff 
with liberty to bring a fresh suit on the same cause of 
action on condition of paying costs to the defendant  ̂ it 
was held that the second suit could not be dismissed for 
non-payment of the costs, and that inasmuch as the 
permission to withdraw and bring a fresh suit was made 
conditional on a certain payment, the original suit could 
not be deemed to be withdrawn until those costs were 
paid, and therefore it must be deemed to be a pending 
suit which became disposed of as soon as the payment 
’was made. It Vî as observed (p. 531) :—

“ When a plaintiff has obtained kave to withdraw upon ivAyment of costa, 
it is ills duty to pay the costs at once, for until they are paid there is no 
withdrawal with the permission of the Court. In that view when the case 
came before the MunsifiE he v/as not entitled to diaraiss it. All he could do 
was to regard section 10 as a bar to his proceeding with tlie trial of the suit.”

The view of the Calcutta High Court was followed by 
the Patna High Court in Syed Q.azi Muhammad Afml 
V. Lacliman Singh}̂ ''

The High Court of Madras has in Seshayya y. Suh- 
hayya}̂  ̂ dissented from the view taken by the Calcutta 
High Court. Under Order XXIII, rule 1, sub-rule (1), 
a plaintiff may withdraw his suit at. any time without 
the permission of the Court, and under sub-rule (3) if

(19U) 19 Gal. L. J. 529, 'S (1025) 5 Pfit. SOG.
i i m )  47 ^lad. L. J. G4f..
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1980 tli€ plaintiff witiidraws from a suit without the perniis- 
sion given midei’ sub-rule (2), he would be precluded 
from instituting a fresh suit in respect of such subject- 
matter, and under sub-rule (2) the Court may grant the* 
plaintiff permission to withdraw from the suit with, 
liberty to institute a fresh suit in respect of the subject- 
matter of such suit. In Seshayya v. Suhhayya,̂ ^̂  it wa.S'. 
held that as the withdrawal of the vSuit does not require 
the permission of the C'ourt, it must be taken that the 
first suit is withdravvii wlieii the order is passed and' 
that the permission, gi'aiited I'efers onl}' to the filing of 
the subsequent suit on certain conditions, and that if 
the first suit was considered as pending, it would be.' 
open to the plaintiff,; instead of complying with the 
condition of the permission, to go to the Court and 
demand that the trial on the first suit should be pro­
ceeded with however long the interval might be.

I am inclined to agree with the view of the Madras; 
High Court and most respectfully dissent from the view 
of the Calcutta High Court. When once a suit haS' 
been withdrawn, it is no longer pending, and the, per­
mission given by Court relates to the bringing of the' 
fresh suit.

In Slhi'va/pfd' V. and Shiw/ppa v, Anda-
the condition in the order allowing the 

suit to be withdrawn with liberty to bring a fresh' 
suit was to pay the costs of the defendant without 
specifying the time within which thfe payment was to 
be made, and it was held that the payment of costŝ  
during the pendency of the second suit was not in contra­
vention of the condition imposed by the first suit as 
the same Subordinate Judge who ordered the with­
drawal held that the paymient of costs before the insti­
tution of the second suit was not a condition precedent

(Kt2A) m  Mad. L. J. 646. (1028) Civ. Bev. No. 53 of 192B
'3) (1928) Civ. Rev. No. 54 of 1928.



to the filing of the second suit, and it was not necessary «  
to go into the question whether the view in the case of smviuuAeFA 
rSeshayya v. Subhayya,or that in the case of SMtal 
Pfosad V. Gaya Prosad,̂ '̂’ was- the correct view to take.

The conditions attached to the permission to bring 
;a fresh suit after the withdrawal of the first suit may J'Mw J. 
fall under different categories according to decided 
cases, (1) that the plaintiff sliall pay the costs before 
a certain date specified in the order, (2) that the plaintiff 
ishall pay the costs before tlie institution of the second 
suit, and (3) that the plaintiff shall pay the costs without 
specifying the time of the payment, The present case 
falls under the second category as the condition imposed 
by the permission allowing the bringing of the second 
suit after the withdrawal of the first was to pay the 
-costs before the institution of the second suit. In 
Fischer v. ISIagappa MudtUy '̂ where leave was granted 
to the plaintiff to bring a fresh suit on payment of the 
defendant’s costs on or before the specifi.ed date and 
he failed to do so, it was held that he was precluded 
from bringing a second suit and if such a suit is brought 
it should be dismissed. The case in Ahdul Aziz Molla 
v. EhraMm MoUa}̂ '̂  was distinguished but was not 
■dissented from, and reference was made to Peria MiitM- 
rian v. Karap’panna Mutliiriamy'' where time for paV” 
laent was extended by the Court which made the order 
for payment. In Seshayya v. Sithl)ayya,̂ '̂  ̂ where leave 
was granted to bring a fresh suit on payment of the 
defendant's costs without, specification of any date and 
therefore fell under the third category, the plaintiff was 
held precluded from bringing a second isnit unless the; 
costs were paid before the institution of the second suit.
Ixi Ahd,id Azi-z Molla v. Ehrahim where the

(1924J 47 Mad. L. J. 646. (1909) 38 Mad. 258.
(19U) 19 Gal. L. J. 529. , (1904) 81 Cal. 965.

‘5> (1900) 29 Mad. 370., -
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1930 payment of costs was not expressly made but wasr 
assumed to be a condition precedent to the 
institution of tbe second suit, it was M d 
that the non-payment of costs before the 
institution of the second suit did not render the 
fresh suit bad al? initio, and the payment of costs before 
the trial of the first suit cured the irregularity. In 
Ambubai v. S h a n k a r where the plaintiff was 
allowed to withdraw his suit with liberty to institute 
a fresh -suit on payment of the defendant’s costs before- 
the filing of the fresh suit, and filed a second suit which 
was dismissed on the ground of his failure to fulfil the- 
condition on which liberty was given to bring a fresh 
suit, and brought a third suit after fulfilling the condi­
tion, it was held that the permission granted by the 
Court in the original suit would only extend to the. 
filing of. one fresh suit and not to the filing of any 
number of fresh suits which might be dismissed each in 
its turn without any trial on the actual merits of the 
case between the parties for failure to pay the costs of! 
the first suit. The ground of the decision in A mhubai's 
case'̂ ’ would be opposed to the view taken by the Calcutta 
High Court in SUtal Prosad v. Gaya ProsadJ ‘̂ The 
present case would be clearly governed by the decision 
ill Ambtibai v- ShankarsaP-̂  but for the fact that the 
second suit was not dismissed but permission was given 
therein to bring a fresh suit.

The decisions in the cases of Hriday Nath Roy v. Ram 
Chandra Barna Sarmâ ^̂  and Raj Kumar Mahton v. 
Ram. Khelawan S in g h ,support the proposition that 
an order for withdrawal of a suit with leave to institute 
a fresh suit but in circumstances not within the scope 
of the rule cannot be treated as an order made without 
jurisdiction, and a fresh suit instituted upon leave so

(1920) 48 Cal. 1B8.
(1921) 1 T'at. no,

(I92i) 27 Bom. L. E. M3. 
(Ifill) 19 Cal. L. J. 529.
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granted is not incompetent, but do not bear on tKe point 
under consideration!- The order in the second suit 
allowing withdrawal of the suit with liberty to bring' 
a fresh suit cannot be considered to affect the order in 
the first suit which imposed the condition that the costs 
of the first suit were to be paid before the institution 
of the fresh suit. The question, therefore, in this case 
is whether that condition has been fulfilled. The order 
in the first suit was that the plaintiff would not be 
allowed to bring a fresh suit unless he paid the defend­
ants’ costs in the first suit. The costs were not paid 
before the institution of the second suit as it was 
incumbent on the plaintiff to do according to the condi­
tion imposed in the first suit, and they were not paid 
even during the pendency of the second suit. It is 
difficult to hold that the payment of the costs before tho 
institution of the third suit and after the withdrawal 
of the second ŝuit fulfilled the condition, imposed by the 
order passed in the first suit, as a condition precedent 
to the filing of the second suit. The question has been 
considered in the case of Rachhpal Singh v. Sheo Ratan 
Singh, i n  which the view of the Calcutta High Court 
in Shital Prosad's case was not accepted, and it was 
held that once the plaintiff has accepted the terms 
imposed by the Court, the case is declared to be with­
drawn and is nof longer pending, and the plaintiff mujst 
comply with those terms strictly or take the consequences 
of being barred from filing a second suit.

The costs ordered to be paid in the first suit ought*, 
to have .been paid before the institution of the second 
suit, and it cannot be said that the condition imposed 
in the first suit is fulfilled by payment of the costs after 
the disposal of the second suit when the costs ought to 
have been paid before the institution of the second suit.

>Sh t d k atvta} »h a

M xt ta p pa

V.MALtAPl«.i
■Ea m o h a n -ij-

BAPJ’A

Fatkar J.

1930

[1929] A. I. E. (All.) 692.
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1930 I think, therefore, that the view taken by the learned) 
Bistrict Judge based on the decision in Shital Prosad's 
case‘̂ ’ is not correct.

I would, therefore, reverse the order of the lower 
appellate Court and restore that of the Subordinate 
Judge with costs throughout on the respondent.

Baker, J. :—This appeal raises a point of law on, 
which the rulings of the various High Courts are 
conflicting and which does not appear to have been 
decided in Bombay. The facts, which are simple, are 
that the plaintiff brought a suit on June 11, 1919, and 
withdrew it in 1920 with permission to bring a fresh 
suit 031 condition of paying the costs of the defendant. 
The plaint]ft’ did not pay the costs, but he brought 
a fresh suit in 1925, which he witb’drew on June 21, 
1926, also with permission to bring a fresh suit. On 
June 24-, 1926, he paid the costs of the first suit, and on 
June 29, 1926, he brought the present 'Suit. The Joint 
Subordinate Judge of Bijapur held that the second suit 
of 1925, which was brought without paying the defend­
ants’ costs of the previous suit a,s required by the 
order in the first suit, was bad, and the second suit 
was barred. This being so, the permission granted to 
the plaintiff in that suit to bring a fresh suit was not 
valid. The suit was, therefore, untenable, and was 
dismissed. On appeal, the District Judge of Bijapur, 
relying on S/iital Prosad v. Gaya Prosad,̂ ^̂  held that 
the Judge wa,s wrong in holding that the suit was bad 
aJ} initiô  and held that the second suit was good, and 
that the order of withdrawal in that suit, which was 
binding on the parties, could not be disregarded in these 
proceedings. The plaintiff had fulfilled the condition 
precedent in the first suit, and therefore its withdrawal 
was complete. He, therefore, set aside the order of

(1914) 19 Gal. L. J. 52<).
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dismissal and reir.anded the suit for trial on the merits.
Defendants make this second â ppeal.

The view of the Calcutta, High Court in SUtal Prosad 
Y . Gaya FrosadF  ̂ has been dissented from by the 
Madras High Court in Seshayya v. Subbmiyâ ^̂  and 
Fischer v. Nagap'pa The Calcutta High
.Court view was followed by the Patna High Court in 
Syed Qazi Mtiliammad Afml v. Lachman S i n g h and 
the Madras view has been followed in the recent case 
reported in Rachhjjal Singh v. Sheo' Ratan Singh,’'"''’ in 
which all the decisions are reviewed. The question is. 
'discussed in Mulla's Code of Civil Procedure, 9th Edi­
tion, p. 812, in which the position is summarised as 
follows :—

Tlie Higli Court of iriidias has held tlmfc wliert; Icarfl is "Taiited to a 
plaltirifl' 1o liriuij; a, frerfli htuit on payment oF tbei (iefeiiflaiit’s co.sl.s <jh tir bafore 
■n specified date, and lie faik to do so, lie ik preelu.ded from bringing a, second 
suit, luul if such suit is brought, it should be dismissed.”

That is the ruling in Fischer v. Nagajrpa Mudai-y,''‘̂ ' but 
that will not apply to the facts of the present case, as 
no date was fixed for payment of the costs in the order 
-of the first suit allowing its withdrawal In Seshayya 
V. Subhayyâ ^̂  ̂ the Madras High Court held that if 
leave is granted to bring a fresh suit on payment of the 
defendant’s costs (without specifying any date)', the 
plaintiff is precluded from bringing a second suit unless 
the costs are paid before the institution of the second suit. 
The payment of the costs after the close of the, trial in the 
•second suit is not a compliance with the condition. The 
Calcutta High Court has taken a different view ini 
Abdul Aziz Molla v. Ebrahim Mollâ '̂' where leave was 
granted to the plaintiff to bring a fresh suit on payment 
o f the defendant's costs, and it was held that though 
the payment of costs wiris a condition precedent to the

Jiua'APPA
1). .îLlLIiAWA

E a m o h a i<d - -ftAPPA
BalcRf I .

1980

(1914) 19 Gal. L. J. 529.
(1924] 47 Mad. L. J. m .
(1909) 33 Mad. 255.

( 1 9 2 5 )  5  P a t .  3 0 6 .

'5 )  [ 1 9 2 9 ]  A .  I .  B . ( A l l )  6 9 2 ,  

( 1 9 0 4 )  3 1  O a l . 9 6 5 .
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, 1930 institution of a second suit, non-payment of costs before- 
the institution of the second suit did not render the
fresh suit bad initio, and, further, that payment of 
costs before the trial of the fresh suit cured the irregu- 
larit}  ̂ Ini SUtal Prosad v. Gaya Prosad,̂ ^̂  Sir Law­
rence Jenkins, while agreeing with the result of the- 
ruling iiiAhdul Aziz MoUa y. Ehmhim based
decision on somewhat different groundsi. In that case 
also permission was gra,nted to the plaintiff to institute- 
a fresh suit on payment of the defendant’s costs- The 
plaintiff did not pay the costs and brought a second suit. 
The suit was dismissed by the Munsiff for non-payment 
of costs. The plaintiff appealed to the Subordinate 
Judge. Pendi,ng the â ppeal the plaintiff paid tlie- 
defendant's costs. The Subordiiuite Judge thereupon, 
sent back the case to the Munsiff for trial on the merits.. 
It was held that inasmuch a,s the perini,Bsion to with­
draw and bring a fresh suit was made conditional on 
a certain payment, the original suit could not be deemed 
to be withdrawn until those costsi were paid, and it 
must, therefore, be deemed to be a, pending 'Suit which 
became disposed of as soon as payment was made. In. 
the judgment it is stated (p. 531):

“ Yvhen a iilpintiff has obtained leave to wil:-bdra'\'5' upon paynienl:- of costs,, 
it is his duty to pay tlie costs at once, for -until ttiey are pairl there is no 
wifihdrawal with the permission of the Court. In that view when the case 
came before the MunsifE he was not entitled to dismiss it. All he coxdd do 
was to regard section 10 (of thci Code) as a bar to his pi’oceeding with the 
trial of the suit. . . On the payment of those coftiy thevr' w;ik ilie withdrawal 
complete tinder section 873 of the Code or Ord«r X X III .”

Reference has been made by the lea,rned counsel for 
tbe appellant to Amhuhai v. S h a n k a r The facts, of 
that case, however, are different. There the plaintiff 
withdrew the suit with permission of the Court and 
was ordered to pay defendant’s costs before filing' a fresh 
suit. Without paying the defendant’s costs he filed

(1914) 19 Cal. L. J. 529. '2>
<«> (1924) 27 Bom. L. E. 243.
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a fresK suit. He paid the costs three days before the 
day fixed for the hearing of evidence. The Court 
dismissed the suit on the ground that the suit being 
filed without previous costs having been paid was bad cib 
initio. The plaintiff, however, considering the permis­
sion given him by the Court in the original suit as 
still surviving in spite of the second suit being dismissed, 
filed this third suit on the same cause of action. It was 
held that the permission granted by the Court in the 
original suit would only extend to the filing of one fresh 
suit, and not tc the filing of a.ny number of fresh suits, 
which might be dismissed each in its turn, without any 
trial ( a the actual merits of the case between the, parties, 
for failure to pay the costs of the first suit. When the 
plaintiff had refused to comply with the condition on 
which alone he could file a (second suit, he could not avail 
himself of the original permission of the Court for filing 
a third suit. That permission no longer remained in 
force. If the decisions of the lower Courts were upheld, 
it would be illegally extending the provisions of 
Order XXIII, rule 1, in favour of the plaintiff, who 
would thus be allowed to harass the defendants- with 
a succession of suits. The point, therefore, in that case 
was whether the permission originally gra,nted to with­
draw a,nd file a fresh suit on payment of the costs would 
extend only to the subsequent suit filed or to a third 
suit, and the second suit in that case was dismissed. In 
the present case the second suit was not dismissed, but 
was allowed to be withdrawn with permission to file 
another suit. The case, however, is an authority for the 
proposition that permission gxanted under Order 
XXIII, rule 1, extends only to the filing of one 
suit, and not to a succession of suits, and it is admitted 
iin the present case that the plaintiff relies not on the 
permission originally given in the first suit, but on the

SHXDi-lAiVlAPPA iM’OTAPPA , 
V .

SAHOirAim-
RAPi'A,

.Baker

1980
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1980 periTiission given in the second suit iiled in 1925. The 
question, tlierefore, is whether we should adopt the view 
taken by the Calcutta High Goiirt in. Shital Prosad v. 
Gaya P rosa d ,or the view of the Ma,dras High 
Court in Seshayya v. SublayyaS"' Under Order 
XXIII, rule 1, cleAise (1), the plaintiff has an absolute 
right to withdraw his suit if he likes, and the per­
mission granted under Order XXIII, rule 1, clause (2), 
relates not to the \N̂ ithdrawal but to the right to bring 
a, fresh suit. With respect, I am unable to follow the 
reasoning in Sldt(d Prosad v. Gaya Prosad}^  ̂ 1 do not 
see how where permission is given to withdraw from 
the suit with liberty to bring a fresh suit otl condition 
of payment of costs, the former suit cm be lield tO' be 
pending until the costs are paid. In my opinion the 
permission relates not to the withdrawal but to the 
bringing of the fresh suit, and, with respect I agree 
with the view" of the Madras High Court in Seshayya v. 
.Snbbayya'̂ '̂‘ that the latter part of Order XXIII, 
rule 1, clause (2) (b), mast be rea,d as referring not to 
permission to witlidi'aw a suit as well as permission to 
institute a fre«h suit, but merely as allowing the Court 
to give permission to institute a fresh suit in place of 
the one which has been withdraAvn. Inasmuch as the 
withdrawal of the suit does not require the permission 
•of the Court, it. must be taken that the first suit is with­
drawn wlien the order is passed and that thei permission 
granted refers only to the filing of the subsequent suit 
■on certain conditions. In my opinion, it would be 
inconvenient to consider a suit which has been with­
drawn as still pending, and with respect, the reasoning 
in the Madras oases commends itself to me rather than 
the reasoning in the Calcutta case. The whole que^tioa 
has been discussed in detail in Rachh<pal Singh v.

(19M) 19 Oal. L. J. 520. (192‘1) d7 Mad. L. J. Bifa.



Hlieo Raian Singl,^  ̂ and I agree with the view taken ™  
in that case as to the suit being withdrawn and ceasing -'̂ sr.uHiAMAriva 
to be a pending suit, and with respect, I agree withj 
the view of the learned Judge who tried that case that 
there is no reason why if the permission to file a; second 
suit had been granted subject to a condition, the plaintiff Baker
should not be held strictly to that condition and Ms 
second suit dismissed if he attempts to file it without 
having fulfilled the condition on which lie secured 
perniissio]]. That judgment refers to all the aiitlio- 
rities, and his conclusion, with which I agree, is thafe 
once the plaintiff has accepted the terms imposed, by the 
Court the case is declared to be withdrawn and is no 
longer pending, and the plaintiff must comply with' 
those terms strictly or take the consequences by being 
barred from filing a second suit. No doubt, it is desir­
able, as has been laid down in most of these c8-ses, that 
a date siiould be fixed within which the costs'; should be- 
paid, but in the present case the order was in effect 
that the costs should be paid before a second suit was 
filed, and this condition was not complied with, the costs 
not ])eing iiaid until the second suit had been with­
drawn. It has been argued by the learned counsel for 
the appellant that his client did not accept the costs 
which were |)aid into Court. I do not think there is 
anything in this point, as if the defendant had the right 
to refuse to accept the costs, he could, even if they were 
paid in time, prevent the plaintiff from bringing; 
a fresh suit.

However, in the present case, I am of opinion that 
the condition on which the plaintiff was allowed to bring 
a second suit not having been complied with, the plaintiff 
had no right to bring a second suit, which should have 
been dismissed, and therefore the permission in that 
suit is of no avail.
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I would therefore restore the decree of the First Court 
and set aside the order of the lower appellate Court, 
with costs throughout on the plaintiff.

Decree reversed, 
j. a. E.

APPELIATE CRIMINAL.
B o f u r c  M r .  . In . s l i c o  M i i d i j a v J a n  <ni<l M r .  ■In.^liea B a r l c e ^

EMTEEOE 1). SAKINABAI BADIiUDDIN LUKMANI.*

PyeBentioH of Intiraidation Ordiniwrr. (V of 1930), 3 and 4~ L iq im
.\liop—Pci'simliii(/ would-be customei'A' not to drinh— Loitering—Molestation 
—Ititimidation.
On July 4, 1930, tLe accuacd, a Maliometlan lady aged 59 and belonging to 

a respectable family, was standing at a distance of 25 to 30 paces from a 
coimtry liquor shop froui 10-30 a.m. till midday, with the object of dissuading 
v/oiild-be customiHirs from drinking liquor. There was uo evidence to show 

the condrict of the accused in any way intorl'ercd with the buaincss of the 
shop-beeper or was vexations. Sl)e was convicted under Bection i  of the 
Prevtffiliou of Intimidation Ordinance;, 1930. On a reference the High 

_ Court:—
Held, (1) that the accused was not guilty of the ot’Fesnce of niolestnliion under 

section 4 of the Prevention of Iniiimidation Ordinance;
(2) that the attempts of thft accusod to persuade people of the evils of drink 

and to dissuade them from visiting the liquor shop cannot be said to be with 
a vie-w to cause the; shoii-keeper to close his shop within the meanin f̂ of 
section 3 of the Ordinance;

(3) that the words ‘ such other person ' in section 3 of the Ordinance
mean that the person molested must be the same person as the person to
whose legal ri'ghts obstruction is to be caused.

Per MadfiaDkar J. :—“ If the section [section 3’J is analysed and applied, 
t!ia result is as follows :—

j'l) B. nnmedy, thp, shop-keeper, has a, lon-al right to keep his shop open;
(2) A must intend to interfere with the exercise of Buch leĵ al right by the
shop-keeper; and (3) A rnriist obstruct■ or iutimidato or use violence to him or 
loiter near his place of business. If all three are, proved, A is s'l’Hty of
molestation.’'

Per Barlee J. The section does not penalize loitering with a view to 
causB loss to another. It speaks of loitering with a view to causing another
to abstain from some lawful act, and the diiff.rtvnce is material. Tlie. word

abstain conveys the idea that the abstainer has an opportunity of doiny 
-■r Tint (loin̂  im act. . . .  It seems, then, to follow that the, oiTonce
wmed at is tlie attempt to dominate another's will so as to prevent him from 
doing an act which he has an. opportnnity of doing. In other words the 

-.lection, as the preamble shows, aims at intimidation,”

*Crimina.I Eeference No. 85 of 1930.


