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APPELLATE CIVIL.

Before the Iluuourable Mr. J. IF. F. Beaumont, Qhief Justice, aiid 
Mr. Justice Baker.

VISHWANATH EAMJI JvAEALE, minob b y  m s g u a r d i a n  a d - l i t e m  a n d  n e s t  1930
FRIEND, H IS  NATUHAI; FATHER GrANU ^TTANKU (OPJGIHAL P l A IN TIPP), A p PELIiANT 

V. BAHIBAI MAEAD EAMJI EAEALE a n d  o t h e b s  ( o u t g i n a l  D e t 'En d a n t s  '
2s o s .  1 ,  2  a n d  3 ) ,  E e s i» o n d e n t s ,= '=

Indian Evidence Act (I 0/  1S72), section 65— Secondary evidence admitted by 
trial Court—PotDer of Appellate Court to reject such emdence— Certified copy 
of adoption deed— Deed executed by agriculturist not in accordance with 
.sTctian 6.‘i .1 of Dckkhm Adricultiin.sW Relief Aci ( XVI I  of 1S79)— Regisfrn- 
tim Aci [XVJ of 190S), sections 17, 58, 5,0 and 60.

Wlieu the trial Court luis admitted secondary evidence aiter satisfying itaelf 
that tlie original docinueut f.aniiot be produced, tlie appellate Court should not 
reject such ovideric-e except in a verj- clear case, of miscarriage of justice.

Srimati Rani Hurripria v. Rulmiyii Dehi '̂> aud Ningawa v. Bamappa* -̂'> 
followed.

That a registered document was duly executed by the eseeutaut might be 
proved by the endorsements of the Sub-Begistrai- appearing on the doeiniieni; 
under sections 58, 59 and 60 of the Registration Act.

Thaviii V, Govind,̂ '̂ '* followed.

An adoption deed is nut compulsorily registrable imder section 17 of the 
Registration Act as it does not by itself confer the status of an adopted son 
nor create any interest in the property of the adoptive father and is admissible 
in evidence in proof of iidoption along w’ith other evidence.

Sakharam Krishnaji v. Maiaii Krishnaji, '̂̂ '> approved.

T!ie adoption deed nut being compulsorily registrable imder section 17 of the 
Eegietration Act the objection that the deed was not admissible under 
section 63 A of the Dekichan Agriculturifcsts’ Belief Act was not maintainable.

Letters Pateiit Appea.l No. 13 of 1928 from th© 
decision of Madgavkar J. in Second Appeal No. 1040 of 
1927 preferred against the decision of E. CiementSj 
District Judge of Ahmednagar in Appeal No. 123̂  
of 1926. ■

* Appeal under the Letters Patent No, IS of 192S-

(1892) L. R. 19 I. A. 79 at p. 81. (1907J 9 Bom. L, r . 401.
(1903) 28 Bom. 94. (188I) 5 Bom. 2-39.
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iv‘3o Suit to recover posses'sion of property.
'''"RTwr” The plaintiff Visliwanatli Ramji Earale, a minor,

alleging that he was the duly adopted son of Eamji, 
filed this suit against the defendants to recover posses
sion from, them of the estate of Raniji which consisted 
of houses and lands. In support of his adoption he 
relied upon a certified copy of an adoption deed which 
was a registered document executed by Ramji on July 
5, 1918. The defendants disputed both the factum and 
validity of the plaintiff's adoption.

At the trial the defendants contended that the certified 
copy of the deed of adoption was not a,dmissible in 
evidence but the trial Court overruled that contention 
and admitted the certified copy of the deed of adoption 
as secondary evidence in proof of the plaintiffs adop
tion. It held that Esamji, the executant, had taken 
away the document from Ganu (th& natural father of 
the plaintiff) for effecting mutation of names in the 
record of rights and that Ramji’s widow, defendant 
vNo. 1, when ca,lled upon to produce the original was 
unable to do so. Besides Ganu had no motive in keep
ing back the original from the Court. The trial Court 
further held that as the secondary evidence consisted 
of a certified copy of a, registei’ed document no further 
proof of its execution was required and relying upon the 
.certified co])y and the other oral ewideuce on record 
found that the plaintiff’s adoption was ]>roved and 
passed a decree in favour of the plaintiff. On appeal, 
the District Judge held that the certified copy of the 
deed of adoption, was not admissible in evidence as the 
plaintiff had not proved that the deceased Ramji had 
Executed the deed of adoption and therefore was not 
entitled to tender the certified copy of the deed as
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seconclaiy evidence- Tlie copy was also held, inadmis
sible as the adoption deed was not executed according 
to the formalities laid down in section 63 A of the 
Delddian .iVgriciiltiirists’ Relief Act. The District 
Judge further held that the oral evidence of the plaintiff 

not quite sufficient to prove his adoption and 
accordingly he dismisvsed the suit.

The plaintiff appealed to the High Court.
D. U. Patwardhan, for the appellant.
D. S. Varde, for the respondent's.

B a k e e , J. :—The plaintiff sued to recover possession 
of tlie plaint property alleging that he was the adopted 
son of one Ramji Mayaji, husband of defendant No. 1. 
Defendant No. 1 the widow contested the factum and 
validity of the adoption. Defendant No. 2 was the 
Jiiisba.nd’s hrother's wife of defendant No. 1. The trial 
Judge awarded the plaintiff's claim, holding the adop
tion proved, but on appeal the decree was reversed by 
the District Judge of Alimednagar on the ground that 
the trial Court had improperly admitted into evidence 
a certified copy of the adoption deed executed by Bamji, 
and that the adoption was not proved. Against this 
decision a second appeal was presented. That appeal 
wa.s sinnmarily dismissed, and under the Letters Patent 
an appeal against that decision has been admitted.

The sole point in this appeal is whether the first Court 
acted improperly in admitting into evidence the certified 
copy of the adoption deed. According to the plaintiff’s 
natural father Ganu the adoption deed after registra
tion was returned to the executant the adoptive father 

. and was taken away by him for the purpose of getting 
the names transferred in the Record o f Eights and that
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1930 it was never seen again. The first Court iield that it 
was proved by Ganii that Rainji took away the deed on 
the pretext that he wanted it for transferring the lands 
in the name of the adopted boy. He says ;—

“ On this point, Exhibit 28 Gaiiu Vyankit is not cross-exarniued liiKl tliere 
is no reason why this story slioitid be (!is)>e]ieved. The posHession of the 
original document is therefore proved to lin.ve been with Ilamji and defendimt 
isTo. 1 being- his widow must naturiilly he in, possession of it. She was sum
moned to produce the original rlet'd, but says she hiî s noti got it. It may be 
pointed ouii that Ganii Vyaiilcu I'Jin have no ulterior motive in keeping back the 
original document il: lie had it. The original not coming forward, the i)laiiitilT 
is entitled to prove tlie dncrunent by prodncing seconchiry evidence, namely, the 
certified copy.”

The learned Judge further held :—
“ A reference to sections 08, 6o, (16, 7G and R9 ol' the Evidence Act will sliow 

that wlien the secondary evidence jyrodiieod is a, cerlificd <«py allowed by law, 
no further proof of its execution is j'oqnired. I hold that the certified copy, 
Exhibit 65, is admissible in evidence. I am sni'isfied from the oral and docii-
uieiitary evidence that the plaintiff’s adopiion is proved.”

The view of the learned District Judge on appeal
was that—

“ The plaint says nothing about the tidopiinn deed, Imt one year and seven 
luonthu after the plaint, tlie respondent asks for a si»«jnons to the first appellant 
to produce it. Tl.\e lower Court î laces implicit reliance on the plaintiff and 
allows him to put iu a certified copy. The lower Court’s argument is that if 
he had the original he would no doubt prodnce it. This argument appears to 
me to assume that the original is a genuine documeut— a point npon which Ihere 
is very considerahle room for doubt. I think the lower Court was wrong m 
allowing- secondary evidence of the document. The lower Court has not even 
insisted on proof that any such document w'us ever executed by the deceased 
Eamji. The person who is said to have identified him before the Sub-Eegistrar 
is not examined. The respondenfc citcd the -svriiicr and witnesses, but did not 
examine them. The result of this exti'aordinary conduct of the case is that 
the plaintiff is allowed to accuse bis adveraary Tidtbojjfc any piooi of having a 
certain docwuent, and is allô ved to take e-vory advantage of this accusation, 
being exempted thereby from his obligation to prove the execution of the d'ocu- 
meat. I find that the certified copy of the adoption deed was wrongly admitted.”

It is arg’ued on behalf of the appellant that the 
discretion as to admitting secondary evidence rests in
the trial Court and referen.cc has been made to the 
judgment of this Court in Ningawa v. Rama'pfaf̂ '̂

'!> (1903) 28 Bom . 94,
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wliieh lays down that tlie question whether secondary 
-evidence was in any given case rightly admitted is one 
which is proper to be decided by the Judge of first 
instance and is treated as depending very much on his 
discretion and that his conclusion should not be over
ruled except in a very clear case of miscarriage. In 
the present case there was the evidence that the adoption 
deed was handed over to the executant, the adopting 
father, for a certain purpose and. was taken away by him 
and has not since been seen. The witness Ganu was not 
cross-examined on that point. Moreover, the remark 
of the learned Subordinate Judge that if the document 
was in his possession lie would certainly have produced 
it, as it supports his case, has a good deal of force in it. 
That the question whether a certified copy should or 
should not be admitted is one witliin the discretion of 
the trying Judge has again been held in the Privy 
Council case of Srimati Rani Hurripria v. Rnhmini

1930

Then as to the proof, the document in this particular 
instance has been registered and bears the necessary 
endorsements by the Sub-Registrar before whom the 
executant was identified by the Kulkarni of the village. 
The effect of registration has been considered by tliis 
Court in Thama v. where it was held that
sections 58, 59 a.nd 60 of the Indian Registration 
K̂ ct provide that the facts mentioned in th.e endorse
ment may be proved by those endorsements provided 
the provisions of section 60 have been c-omplied with. 
The endorsement of the Sub-Rogistrar in tlie present 
case shows that Ramji the executant admitted execution 
of the document and gave his thumb impression and
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1930 lie -\vas identified before the Sub-Registrar by
—  Keshay Hari Talati who was known to the Sub-

VlSHWAKATU , .11 •
ramji .’■Registrar. In these eirciimstanees the view oi the first

Rahd'-bw Court that the copy of the adoption deed is admissible
in evidence and that it is sufficiently proved appears to 
be correct.

However, a. second objection wa-s taken to the admis- 
îbility of this- document by the learned District Judge 

under section 63 A of the Dekkhan Agriculturists’ 
Relief Act. The parties in this case are .agriculturists 
and section 63 A provides that, when an agriculturist 
intends to execute any instrument required by section 17 
of the Indian Registration Act, to be registered under 
(that Act, he shall appear before the Sub-Registrar 
within whose sub-district the whole or some portion of 
the property to which the instrunient Ig to relate is 
situate and the document must be written; either by the 
Sub-Registrar or in his presence in accordance with the 
provisions of sections 57 and 59 of the Act and then be 
registered under the Indian Registration Act. The 
effect of this provision is that such documents as are 
required by section 17 of the Registration Act to be 
registered must in the case of agriculturists be written 
either by or in the presence of the Sub-Registrar and 
be subject to certain formalities., Now admittedly, this 
document was not written in the presence of the Sub- 
Registrar or by him, and the question then would be 
whether aii adoption deed of this nature requires regis
tration. Under section 17 of the Indian Registration 
Act, adoption deeds in themselves are not compulsorily 
registrable, but it is contended that by this adoption deed 
Ramji the adopter created an interest of Rs. 100 or 
upwards in immoveable property and therefore the 
document would be compulsorily registrable. The 
answer to that is that it is not the adoption deed which 
confers the status of an adopted soni or any interest in
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the property of the adoptive father, but the adoption 
itself which in this case had taken place some days 
earlier. A perfectly valid adoption can be made with
out an adoption deed and any status whicli the adopted 
son gets by the adoption is due to the proper' ceremonies 
l̂ eing performed and not to any deed passed as eivdence 
pf that adoption;. It has been suggested, however, that 
the case of Pirsab Talad Kasimsah v. Gurcifpa Bas- 
a’ppa*-̂ "' leads to a. contrary conclusion. But that ciase. 
supports my view. It says that a deed of adoption by 
which an interest is reserved to the wife of the adopter 
in immoveable property which she otherwise would not 
have possessed and could not have possessed, when such! 
interest exceeds in value Rs 100 requires registration. 
That, however, is a case in which the adoption deed 
created an interest in a third person and not in the 
adopted son and therefore it does not in any way conflict 
with the principle that it is the act of adoption and not 
the adoption deed jvhich gives rise tO' the rights of an 
adopted son. There can, therefore, be no question that 
the adoption deed does not purport to create, assign, 
limit or extinguish any right, title or interest of the 
value of E,s. 100 and upwards in immoveable property. 
It has, however, been suggested that it operates to 
declare such interest and the question will therefore 
arise, what is meant by declaring an interest in immove
able property. On this point we have a ruling of this 
Court in Sakhamm Krishnaj i v. Madan Krishnriji,̂ '̂ 
where it is laid down (p. 236) :—

“ There [i.e., in section 17 of the Indian Eegistration Act H I of 18770 
‘ dechiie ’ is î laeed along with ‘ create,’ ‘ assign,’ ‘ limit,’ or ‘ extijaguish ’ 
a ‘ riglit, title or interest,’ and these words imply a definite change of legal 
rehition to the property by an expression of will embodied in the document 
referred to. . . . It implies a declaration of will, not a mere statement
of a fact, and thus a deed of partition, wdiich causes a chatige of legal reiation 
to the property divided amongst all tlie parties to it, is a declaration in the
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intended sense; but a letter containing an admission, direct or inferential, that 
a partition once took place, does not ‘ declare ’ a riglit within the meaning of 
the section. . . .  it is not tlie expression or declaration of will by which 
the right is constituted.”

Applying these principles to the present case it will 
ê seen that the adoption deed is not the expression oi' 

declaration of will by which the right is constituted 
but merely a recital of an act which ha.s already taken 
place. As I have already pointed out, it is not the 
adoption deed by which the rightŝ  of the adopted son 
are created but the adoption itself and any wording in 
the adoption deed cannot either create or limit any 
rights which the adopted son gets by his adoption. The 
result of this is that the adoption deed must be regarded 
as admissible in evidence, and, taken in conjunction with 
the oral evidence, is sufficient evidence of the proof of 
the adoption. We would, therefore, set aside the decree 
pf the lower a|3pellate Court and restore the decree of 
the first Court with costs throughout. The rule for stay 
of execution is made absolute with costs.

Deeres set aside.
B. Or. E.

APPELLATE CIVIL.

Before Mr. JuHtice Mndguvkiir awl Mr. Janiice BarJce.

HAEIBAS HIM ATLAL, a  m i n o r ,  b y  h i s  NiiisT KniUND m s  m o t u h u  ITCHHA, 
wi'Fu OF H IM ATLAL MAGA.NLAL (o iiiG iN A r, A p p m c a n t ) ,  At^i'EMjANT v .  

LALLUBHAI MULGHAND MEHTA, t h r  B m g r x v e ii  o i?  t h b  E s t a t e  o f  t h e  I n -  

soLT^ENT, HIM ATLAL MACtANLAL, CnKRK i n  Tn:n Couit/r o f  t h e  F i r s t  

G l a s s  S u b o r d i n a t e  J u d g e  a t  N a d ia d  (on iG iN A rj O p p o n e n t ) ,  R e s p o n d e n t . *  

Prom iGm l Insolvency  A c t  {V  o f 1920), seo tio m  .2 sub-i-ection  (d), 37, 67— 
P residency-toum s Im o lv en cy  A ol ( I I I  o f  1900), .sections  S  su b s e c t io n  ( e ) ,  

52~-Fatlier of jo in t H ind u  fam ily adjudicated in so ^ r ,m t~ R ig h t o f  Receiver to 
sell son 's share— R eturn o f any surplus to  son .

Upon a Hindu father being adjudicated an insolvent under the Provincial 
Insolvency Act, 1030, the power of the father to dispose of tlic family estate 
(including his sons’ share) for paying his just debts vests in the receiver 
of his property. The, receiver is therefore entitled to sell the joint fanaily estate 
including the sons’ share therein to satisfy the debts of the father,

=i'Appeal No. 748 of 1928 from Appellate Decree.


