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Tt would, therefore, follow that the view taken by the 
learned District Judge is erroneous. He ougHt not to j,
have dismissed the suit but ought to have passed a decree 
apportioning the liability of the several defendants.

It is urged on behalf of respondent No. 6 that the 
(decree is not produced in the case and it is not shown, 
that he is liable to contribute in respect of the payment 
made by the present plaintiff. Respondent No. 6 did not 
appear in both the Courts and this contention was not 
raised by him in any of the two Courts. It is too late 
to raise that contention as a respondent in second appeal.
The case of defendant No. 6 cannot be distinguished on 
jthe judgment produced in the case from the cases of the 
other defendants.

I would, therefore, reverse the decree and remand 
the case to the lower appellate Court for passing a decree 
apportioning the liability of the several defendants 
as contributories. Costs of this appeal will be costs 
in the lower appellate Court.

Decree reversed a n d  
c a s e  T sm cm d ed .

B. Q-. E.
(1875) 38 W. B. 38B. (1875) 33 W. R. 431.

(1914) 20 Gal. L. J. 205,
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APPELLATE CIVIL.
Before Mr. Justice MadgavTiar and Air. Justice Batiee.

HAJI AHMED K A E I M  ( o e i g i n a i i  D e p e n d a n t  N o . 3), A p p e l l a n t  v, MABTJTl 2030 
E A M J I  BHONGLE a n d  a ^?o t h e b  ( o b ig in a t j  r i AiNTiPF x '̂j) D b p e n b a n t  ITo 1 ) ,  .Jujie 37. 
EeSPONdENTS.̂ *" —— :

Civil Procedure Code (Act V of 1908), flection 145—Indian Gontract Act {IX  of 
187%), section 185— Surety for fulfihnent of decree ipassed in suit Or in appeal—
C o m p T o m i s e  o f  s u i t — L i a b i l i t y  of s u r e t y .

Defendant No. 2 as surety for defendant No, 1  agreed to “  falfil the terms of 
the decree or order that may be passed in the suit by the (trial) Cpnit or by 

*Second Appeal No. 715 of 1928. ' '



1930 the Appellate Court or by tlie Higli Court and binding againBt the said
------  defendant.” The plaintiff and defendant No. 1  compromised the suit without

HA.TI AHaiED consulting defendant No. 2 and a decree was passed by the Couri; in ■fcerms-
compromise. When tlie plaintiff sought to recover the amount of the 

i ARTJT A defendant No. 2 he resisted it on the ground that as the suit -was-
comproHiised vrithout consulting him and without it being' litigated to a decree 
he was absolved from liability nnder his surety-hond.

Held, (1) that whether a compromise as sucli was or was not exclrided under 
the terms of the surety-bond is a question of fact in each case;

(2) that on a true construction of the ierins of tloo surety-bond in question s.. 
compromise of the suit was not explicitly or impliedly outside the terms of the 
surety-bond and defendant No. 2 was lia.ble to pay the amount claimed.

Shwajia bin Gurlingapav. Nagapa bin S'liivap<i Kitdrlmoli'̂ '̂* and Afpiinrt't 
Nair v. IsacJc Muckadan,^ '̂> followed.

’National Goal Co. v. Kshitl<ih Bose <(; and Miilinmmad Yusaf v. Ram
Crobmthi distiiigiiished.

Second Appeal No. 715 of 1928 against the decision 
of Badiba 0. Mehta, District Judge of AliBiednagar, 
in Appeal No. 289 of 1926.

j' îoceedings in execution.
One Maruti Ramji filed a suit in the Court of thes 

gecond Class Subordinate Judge at Kopa,.rgaon against 
one Mohan Krishna ji to recover Rs. 2,644 on the strength 
pi a ‘simple mortgage of the defendant’s sugarcane 
prop. Along with the plaint the plaintiff filed an, 
application for an interim injunction which was accord­
ingly granted. After the notice of injunction was 
served upon him, the defendant made an application to 
;the Court that the injunction should be forthwith 
dissolved as it involved him in serious loss. The Court 
granted the application! on the defendant furnishing 
security to the extent of Bs. 3,000. One Haji Ahmed 
Curim of Poona stood surety for the defendant and 
passed the surety bond to the Court under section 145 
of the Code of Civil Procedure which ran as follows :—

“ I, surety Ahmed Haji Curim Memon, of Poona, by iiis Mukhtyar, SadaHhiv 
Malhar Tamhane of Kopargaon, District Nagar, hereby stand surety and under­
take that the defendant, Mohan Kriehnaji Dhole, will fulfil the terms of the

(1894) P. J, 25. (») (1926) 30 0. W. N. 540.
«> (1919) 43 Mad. 272. . c., gg Ca); gi""
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decree or order diai' may be passed iii the said suit by the Eopargaoii Court igg*-
or by tlie Appellate Court or by tiie High Court and binding against the said ------ -
defendant. In case the defendant fails to do so, I  bind myself, ray heirs und Hajt Aumsd 
the administrators nnder my -will to pay any sum up to Es. 3,000 according

tlie orders of this Court. Tltit; sm’ety boTid is given hi -vinitiiig on November 
■26, 19-24.”

Eventually the suit ended in a, compromise decree under 
wliicli the defendant was to pay Ra. 2,580 to tlie plaintifi 
ty annual instalments; tlie decree also provided that in 
case the defendant failed to pay any one of the instal­
ments the plaintiff should recover from the defendant 
the whole of the amount which may then be due or 
from the surety given by the defendant. The defendant 
having failed to pay the first instalment the plaintiff 
served the surety with a notice calling upon him to pay 
the decretal amount. The surety then applied to th©
Court for discharge of his liability under his bond on 
the ground that the plaintiff and the defendant had 
colluded and had compromised the suit in order to put 
him to loss. Thereupon the plaintiff filed the present 
Darkhast to compel the surety to pay the decretal 
amount. Tlie trial C\:>urt rejected the darkhast holding 
that the compromise of the suit was beyond the surety’s 
terms of agreement and the compromise was efi'ected 
without the kno^rledge or consent of the surety. On 
appeal the District Judge of Alimednagar held tliat the 
darkhast was competent against the surety as the term& 
of the surety bond did not exclude the compromise of 
the suit. It was further held that there was no evidence 
to support the allegation of the surety that the compro­
mise ŵ as the result of any collusion between the debtor 
(defendant No, 1) and the creditor (plaintiff) having for 
its object the ruin of the surety.

The surety appealed to the High Court.
W. B. Pradhan, for the appellant.
G. N. Thakor, with P. V. Kane, for respondent Ko. 1.
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19S0 M a d g a v k a r ,  J. :— Tlie defendant No. 2 appellant
hajj Ihmed became siiret}̂  for defendant No. 1 jndgment-debtor, to
MAacwRAM.n the plaintiff-respondent decree-liolder. The plaintiff 

and defendant No. 1 compromised the suit, the decree- 
holder sought to enforce the decree against the surety, 
who resisted on the ground that the decree was not 
obtained after contest, and he was, therefore, released. 
The trial Court upheld the plea, the lower appellate 
Court rejected it, the surety appea, .̂

It is argued for the appellant tha.t the terms of the 
surety-bond particularly the words that the surety 
“ will fulfil the terms of the decree or order that may 
be passed in the said suit by the Kopargaon Court or 
by the appellate Court or by the High Court and binding 
against the said defendant,” implicitly, if not explicitly, 
exclude a compromise and postulate a contest. Fuither, 
the judgment-debtor in his written statement had set up 
a payment of Rs. 1,400, which he did not seek to pixn-e in 
the compromise. There is, therefore, a va-riation in the 
terms of the surety-bond, which, whether prejudicial 
or not, would entitle the surety to be discha,rged.
, For the respondent decree-holder it is contended that 
the bond including these terms did not exclude a com­
promise. The appellant failed to go into the witness- 
box, or prove collusion, which he had 'set. up, and on the 
.contrary, according to the respondent, ha-d taken away 
crops, which were the subject of a,nj interim injunction, 
and the surety is not, therefore, discharged.

For the appellant reliance is placed on decisions such 
as National Coal Co. y. Kshitish Bose cfc and
MuhamMad Ynsaf v. Ram Gohinda OjhaŜ  ̂ The 
respondents rely on decisions such a.s Shimpa hin 
Gurlinga/pa Y. Nagapa hin Shiowpa Kvdfiinoti''̂  ̂ and 
Apfunni Nair v. Isach Mackadan}̂ ^

{1926) 30 0. W. N. 5i0. (1894) P. J. 26.
(1927) 55 Oal, 91. . (1919) 43 Mad. 272.
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The first question in these cajses, in our opinion, iv'i 1930 

whether a compromise as such is or is not excluded under H.4JI 

the terms of the surety-bond. That ntust be a question ]\IAKDT̂R.\*̂wI 
of fact in each case. In the present ease, we are unable 
to accept the argument for, the appellant that the 
mention of the three Couî ts in the surety-bond neces­
sarily implies a contest in the Courts and excludes 
a, compromise. It would be impossible to argue, for 
instance, that the mention of the>se three ( 'ourts neces­
sarily pla,ced the judgnient-debtor under an obligation 
to carry the matter right up to this Court, arid to incur 
the costs that they involve merely by reason of such 
mention. The Courts are mentioned pro majore cautela 
instead of the simple phrase, “ the ultimate decree of 
the Court.” In terms, therefore, a comi3roniii3e is not 
excluded. There is no reliable evidence on the record 
to show that it was implicitly excluded. There was, it 
is true, in the written statement the allegation of part 
satisfaction, but no receipt or documentary evidence was 
produced, accounts were gone into before the compromise 
and the appellant hais never gone into the witness-box 
and stated that the judgment-debtor assured him that 
he would be able to substantiate such payments, or that 
it was in reliance upon such an assurance that he 
entered into such a bond.

It follows on this view that a compromise as such is 
not explicitly or implicitly outside the terms of the 
.surety-bond in this case.

The collusion alleged is not supported by the evidence, 
the trial Court does not find it proved, the lower 
appellate Court found it not proved. For the purpose 
of this appeal, therefore, we must hold tJiat no collusion 
is established.

On these facts the law is, in our opinion, clear that 
the surety cannot resist enforcement of the bond on
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1930 a compromise on the fcice of it hona fide. Tlie bond 
HAjrisMET. itself does not stipulate that even such a compromise 
maku'wRa.>i..i should not be entered into without his knowledge and 

~  T consent- We adopt the reasoning and almost theMmlgavharJ. „
language of this Court in Shtmpa bin Gurhnga'pa v. 
Naaapa bin SMimpa Kndrmoti^'' and hold that the 
surety is liable. The same view has been adopted by 
the Madras High Court in Ajr/mnni Nair v. I sack 
Mackadan}-  ̂ The decision in National Coal Co. v. 
Kshitish Bose & Co.,̂ '''̂  is the decision of a single Judge, 
based on the English case of Tatum v.
A reference to that case shows tluit the learned Judges 
expressly held that the surety had been induced to enter 
mto the bond on an allegatiou that there ŵ as a very 
good defence to the suit and had expressly made himself 
liable, only for such an amount “  as the Court might 
think fit to award/' That case, therefore, is no 
authority for the proposition that a compromise without 
the knowledge and consent of the surety necessarily 
releases the surety of his liability. We may distinguish 
the case of Muhammad Ynsaf v. Rdm Gobinda OjJuC'̂  
on the ground that the parties contemplated the Court 
as the forum to settle the amount of tlie liability to the 
defendant and the latter without the consent of the 
surety altered it by appealing to ai'bitration, thus vary­
ing the form of the bond and releasing the surety.

For these reasons we are of opinion that on the 
terms of the present bond and the facts of the present 
case the surety is liable.

The appeal fails and is dismissed with costs.
Deeree confirmed.

B. G. 11.

(1894) P. J. 25. <s) (192G) 30 0 . W. N. 540.
'« (1919) 43 Mad 27-2 at p. 277. <«> (1885) 54. L. T. 336.

(1927) 55 Cal. 91.
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