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Before Mr. Justice Patkar.

HURULINGAPPA SHIVAPPA MASAILI (omieiNar  PRAINTIFF), APPELLANT
s, SOMANNA mix SHIDDAPPA AND  OTHERS  (ORIGINAL  DREFENDANTS),
REspoNDENTS .

Contribution, suit jor—Decrec jor vosls—Payment by one defendant—One suit
against all co-defenda;mts for contribution—Maintainability of-—Form of decree.
One R filed a suit for partition against Gurlingappa and ten others and

obtained & decres for costs ugainst all the defendants. In execution of flie
decree R recovered Rs. 1,679 from Gurulingappa. After deducting his share
of the decretal amownt Gurulingappa brought s suit for contribution against
the defendants who were his co-judgmeut-debtors. The trial Couwrt passed =
decree In favour of the plainbiff for Ls. 1,467 against ull the defendants. On
appeal the decree was reversed on the ground that the suit by the plaintiff
claiming from all the defendants one lump sam by way of contribution <vas
not maintainable :

Held, (1) that the suit by the plaintiff for contribution against the defendants,
the co-judgment-debtors collectively, was maintainuble.

Keshav Vithal v. Hari Remkrishna™ ; Nihal Singh v. The Collector of Buland-
shahr®y and Parsotam Das Kolapuri v. Lachmi Narain,® followed.

Held, further, (2) that in such a suit the decree should -apportion the liability
of the seversl co-judgment-debtors.

Tavasi Telavar v. Palani Andi Telavar™; Khewn Debea v. Kumolakant
Bulshi®) 3 Matungini Debi v, Brojeswar Banerjee'™; and  Ibn  Husain v,
Ramdai, followed.

Svir for contribution.

The facts are set out in the judgment.

G. P. Murdeshwar and M. M. Nadkarni, for the
appellant.

H. B. Gumaste, for respondent No. 6.

Pargar, J.:—This is a suit brought hy the plaintift
against eight persons for contribution in respect of
a payment made by him in execution of a decree against
him and the defendauts.

One Ramalingappa brought suit No. 347 of 1919 for
partition against Somanna and ten others. In execution
of the decree the judgment-creditor filed darkhast No. 16

*Becond Appead No. 22 of 1928 against the decision of D. D. Cooper, District
Judge at Bijapur, in Appeal No. 93 of 1926.

@ (1928) 48 Bom. 351, @ (1866) 3 Mad. H. C. 187.
@ (1916) 88 Al 237. ® (1868) 10 Beng. L. B. 259 n.
b (1929) 45 Al 99, ® (1914) 20 Cal. L. J. 205.
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of 1923 and recovered Rs. 1,679-0-5 from the present
plaintiff. The plaintiff, however, deducting his share
of the decretal amount brought a suit for contribution
against the present defendants.

The learned Subordinate Judge passed a joint decree
in favour of the plaintiff for Rs. 1,417-7-6 and costs
against the defendants. On appeal, the learned District
Judge, velying on the decision in Hira Chand v. Abdal, w
held that it was not open to the plaintiff to claim from
the co-judgment-debtors collectively one lump sam as
contributors, and, therefore, dismissed the suit.

In Keshav Vithal v. Hari Ramkrishna® it was held
that where in a partition suit all the defendants equally
contest the suit and arve directed to pay the plaintift’s
costs, if one defendant pays the costs, he is entitled to
csontribution from his other co-defendants, unless facts
are proved which are sufficient to defeat the equity.
To the same effect are the decisions in Nihal Singh v.
The Collector of Bulandshahr and Parsotam Das
Kolapuri v. Lackmi Narain.” 1 think. therefore, that
a suit for contribution would le.

The next question is whether a single suit against all
the persons liable to contribute lies or separate suits
must be hrought, and whether a joint decree can be
passed against the contributors, or a several decree must
be passed in such a suit. The decisions in Hira Chand
v. Abdal™ and Rujaput Rai v. Nawab Mahomed Ali
Khan®™ would support the contention that a single suit
would not be maintainable. In Hira Chond’s case™ the
plaintiff bronght a suit not deducting even his quota of
the payment made under the decree. In Rujaput Rai's
case™ 1t was held that ordinarily claims for contribution
should be brought in separate suits against the

W (1877) 1 Al 455, @ (1916) 38 AlL 937,

@ (1928) 48 Bom. 351, @ (1999) 45 AllL. 99.
W (1873) 5 N. W. P, H.C. R. 215,
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individnal contributors, but there may be cases
where by reason of special difficulty in the ascertain-
ment of the shares. convenience may suggest a departure
from the ordinary rule of separate suits, and in those
cases the ascertainment of the shares should form
a portion of the relief sought for. The decisions in the
above mentioned two cases have not been followed
subsequently. In fon Husain v. Ramdai,'" it was held,
distinguishing the case of Hire Chand v. Abdal,™ that
where the owner of two villages, sold under a decree
obtained upon a mortgage, claims contribution propor-
tionately against the owners of the other properties

‘included in the mortgage, and does not claim from them

all collectively one lump sum as contribution, he may
join all the contributors in one suit, and is not bound
to bring separate. suits for contribution against the
separate owners. In Tanasi Telavar v. Palani Andi
Telavar®™ it was held that where one of several co-
debtors satisfies the debt, his cause of action for contri-
bution accrues against all at one and the same time,
and the contributories may all be included as defendants
in one plaint. The decree, if in favour of plaintiff,
should order payment separately by each defendant of
the amount only of his just proportion of the debt.
This view is supported by the decision in the case of
Khema Debea v Kumolakant Bukshi. where it was
held that each co-sharer is bound to refund to the one
who has paid the whole revenue so much as he ought
himself to have paid, and that this obligation is to be
enforced by a suit against all the co-sharers in which
the amount of their several liabilities is to be declared
by the Court. The same view is adopted in the cases
of Bhono Bibee v. Pallan Gazee,” Rash Munjoree
O (1899) 12 AL 10 @ (1866) 8 Mad. H.C. 187,

@ (1877) 1 AlL 455, - ® (1868) 10 Beng. T. R. 959 n.
“® (1860) 11 W. R. 181,
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Chowdhrain v. Radha Soonduree Dossee,” Bhurut
Pandey v. Mussamut Munthora Kooer,” and Matungini
Debi v. Brojeswar Banerjee.™

Tt would, therefore, follow that the view taken by the
learned District Judge is erroneous. He ought not to
have dismissed the suit but ought to have passed a decree
apportioning the liability of the several defendants.

It is urged on behalf of respondent No. 6 that the
~ddecree is not produced in the case and it is not shown
that he is liable te contribute in respect of the payment
made by the present plaintiff. Respondent No. 6 did not
appear in bhoth the Courts and this contention was not
raised by him in any of the two Courts. It is too late
to raise that contention as a respondent in second appeal.
The case of defendant No. 6 cannot be distinguished on
the judgment produced in the case from the cases of the
other defendants.
" I would, therefore, reverse the decree and remand
the case to the lower appellate Court for passing a decree

apportioning the liability of the several defendants

as contributories. Costs of this appeal will he costs
in the lower appellate Court.
' Decree reversed and
case remanded.
B. @ R.

' (1875) 93 W. B. 283, @ (1875) 93 W. R. 421.
® (1914) 20 Cal. T. T. 208,
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Before Mr. Justice Madgavkar and Mr. Juslice Burlee.

HAJI AHMED KARIM (ORIGINAL DEFENDANT No. 2), APPELLANT o, MARUTL
RAMJIT BHONGLE AND ANOTHER (ORIGINAT. DLAINTIFF AND Durmspant No 1),
ResponprnTs.*

Civil Procedure Code (det V of 1908), section Id6—Indian Contract Aot (IX of
1878), section 135~-Surety for fulfilment of decree passed in suit or in appeal—
Compromise of suit—Liability of surety.

Defendant No. 2 as surety for defendant No, 1 agreed to ‘° fulfil the texms of
the decree or order that may be passed in the suit by the (trial) Court ar by
*Becond ‘Appeal No. 715 of 1928.
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