
since tlie amoimt or value of the subject-matter in dispute 
iviusHKABAi is Ks- Id,000 or upwards, I tMiik ])i’obably tlie case also
FiiA.'imoz falls witMn the second paragrapli of section ilO since the
itissHAw involves directly a claim or question respecting

Mmmmnf. c. J. property of the value of over Rs. 10,000.
The Advocate General has also contended that the order 

of this Court from which it is sought to appeal is not a final 
Older mthiii section 109. But, in my opinion, it is a final 
order within that section because it finally disposes of the 
applicant’s right to occupy these premises.

That being so, I think, we have no option but to give 
leave to appeal to the Privy Council. Costs costs in the 
appeal.

B room fie ld  J, I agree.
Attorneys for applicant: Messrs. Khanderao, Laud (& Co.
Attorneys for executors ; Messrs. Payne & Co.

Leave granted.
B. K. D,

530 IKDIAN LAW EEPORTS [VOL. LVI

ORIGINAL CIVIL. ■

INSOLVENCY JURISDICTION.

Before Sir JoJm Seamioni, Chief Justice,, and Mr, Justice Mirza.

VDERAJ BODURAM (OPPOSING Cbeditok), A ppkllast V. CLEMENT 
March CtRIPFITH HALL (Iksolvent), Eeseosdekt.*

: Prmd€,ncy-i€wm Inmlvaicy Act {III of 1909), sections 11,15— Insolvent— “ Personally 
^orMfor gain’ —̂ B îgine-driver— Place of fdsidence—-Place of payment of salary.

A person who was working as an engine-driver on the G. I. P- Railway, and who 
was Tesldtug at Bhueawal, wae adjudicated an insolvent on his own petition by the 
Hjgli Court. In the course of his duty as engine-driver he had occasionally to go to 
BoEal;ay. The head office of the Ilailw'ay in whose employment he was, was in 
Botflbay ajxd the pay-sheets in respect of his pay were prejjared in Bombay, but he 
ordiaarily received his pay at Bhusawal. A  creditor of the insolvent applied to the 
Court for an annulment of the adjudication order on the ground that the insolvent 

* 0 . G. J. Appeal No. 52 of 1931: Insolvency No. 603 of 193L



was neither ressding nor working for gain within the territorial limits of the Original ^
CJivfi Jurisdiction of the Bombay High Court. He also urged that all the creditors U dei{\j

-i>f tho insolvent except one were residing at Bhusawal, and that there ’was no creditor Uoduram

in Bombay. The Court (Wadia J.) dismissed the application. On appeal:

fidd, that as the debtor could not be said to be working for gain %rithin the meaning 
of sec-tion H  {«) of the Presidc-ney-toMns Insolvency Act within the limits of its 
Oriiriiial Civil Jurisdiction the Bombay High Court had no jurisdiction to entertain 
liis petition and to adjudicate him an insolvent.

That for purposes of section 11 (c) of that Act a person may be said to be worldiig 
more places than one, but there nrast be some degree of permanency in the relation 

between the debtor ami the places where he is alleged to -svork for gain. The place 
f'here payment is made to the debtor is not the test, but it is one of the ingredients 
wliich has to be considered in determining M’here a person works for gain, and in that 
connet-tion the important point ia the place wliere the money is actually paid, and 
not the place where the pay-sheets are taade out, or where payment may be regarded 
as notionally made.

The words ought to have been presented before some other Court ”  in section 15,
<‘laii3e (J) of the Presidenc5T-towns Insolvency Act, mean “ ought as a matter of 
■eoiivenierce to have been presented before some other Court.”

A pplication for aimulmeiit of an order of adjudication.
One Hallj wlio was an engine-flriver in tlie employment 

■of tlie Grreat Indian Peninsula Railway, presented 
petitioii on August 28, 1931, to tlie Bombay High Court 

for being adjudicated an insolvent. He resided at Bliusawal 
and lie ordinarily received his salary at BhusawaL He 
said that the head office of the Railway in whose employment 
he was, was situated in Bombay and that the pay-sheets 
of all the employees of the Railway were prepared in Bombay.
He further alleged that in the course of his duties he had 
also to come to Bombay and that on some occasions he 
received his salary in Bombay, The Court passed the order 
of adjudication.

One of his creditors, Uderaj Bodumal, took out a notice 
of motion on September 23, .1931, for an order that the 
said order of adjudication be annulled on the ground that 
the Bombay High Court had no jurisdiction to make; that 
order.

Wadia J., before whom the notice of motion was heard, 
dismissed the notice.
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Tte opposing eieditor appealed.
Kanga, Advocate Genexal, for the appellant.

Hat.v M. M. Thakor, ioi the respondent.
Beaum ont C. J. TMs is an appeal from a decision of 

Ml. Justice Wadia in insolvency. The insolvent is a man 
named Hall, who is an engine-dxivex employed by the 
G-. I. P. Bailway. On August 20, 1931, he presented Ms 
petition in insolvency to this Court. There are twelve 
creditoTvS all of whom reside outside the original jurisdiction 
of this Court. On September 23, 1931 ̂  the appellant, 
who is a creditor, applied for ammhnent of the adjudication,, 
but that application was dismissed on October 6, 1931, by 
Mr. Justice Wadia. From that dismissal this appeal i& 
brought with leave of the learned Judge.

The first question is whether this Court has jurisdiction 
to entertain the petition, and that depends upon whether 
the debtor personally works for gain within the limits of 
the OTiginal jurisdiction of this Court within the meaning 
of section 11. sub-section (c), of the Presidency-towns 
Insolvency Act. The facts as found by the learned Judge 
are that the insolvent resides in Bhusawal and starts his 
work from there, and in the course of his employment he 
sometimes comes to Bombay, and of course goes to other 
places. With regard to payment the learned Judge says, 
that the head ofhce of the G-. I. P. Bailway company is in 
Bombay, the pay-sheets of the employees are drawn up in 
Bombayand payment must really be deemed to be made 
to the insolvent in Bombay, though for the sake of facihty 
and the convenience of its servants payment is actually made 
by the railway company to its servants at the place where 
they are for the time being stationed. The insolvent actually 
receives his pay in Bhusawab though he stated in his affidavit 
that he sometimes gets it in Bombay. He has not elaborated 
that statement, and I take it when he received his salary 
in Bombay he was probably working there because the
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I'ailway company presumably prepa.xes its pay-slieets on 
ceitain piiiiciples,, and would not be lilcely to pay a paTticiilar 
iiidmdiial iii diifereiit places.

Tke question wbetlier tlie insolvent personally works 
for gain in Bombay is of course primarily a question of 
fact, but it iiiTolyes tlie construction of section 11, sub
section (c); of tlie Presidency-towiis Insolvency Act. Tlie 
question lias been considered by tins Court before, and lias 
been tlie subject of unieported decisions by llr. Justice 
Marten (J'E m Dobsotimid Gibbŝ '̂ )̂, as lie tbeii was, and by 
Mr. Justice Wadia {In re S. DeSouzd"*). It is not possible, 
I tliiiik, to lay dowa any principle wliicli will govern all 
cases, the question, as I liave said, being one of fact. It 
iSj I tliinl?:̂  clear tliat a person may be working for gain 
in more tban one place. He may, for instance, be working 
in Bombay during tlie cold weatlier, and in Poona during 
tlie raiQS. Again, tlie place where payment is made to 
the insolvent is not the test, but it is, I think, one of the 
ingredients which has to be considered in determining 
where a person works for gain, and in that comiection the 
important point seems to me to be the place where the 
money is actually paid, and not the place where the pay
sheets are made out, or where payment may be regarded 
as notionally made. The Insolvency Act is concerned 
with where the assets of the debtor are, and where his 
creditors are. The important thing in point of view of 
payment is where the money is actually received by the 
debtor, and therefore available for the creditors. ‘ In the 
case of a man like an engine-driver, who in the course of his 
employment necessarily travels about, it seems to me 
impossible to say that he is working for gain in every place 
which his engine may pass through. That would seem to be\ 
the logical result of the reasoning in the unreported.cases, 
which I have mentioned. A man driving an eiigine or a

(1922) Jiisolveiicy Kos. 676 and 691 (1931) Insolvency Ko, 285 of 1931,
of 1921, decided by Marten. J., decided bv Wadia J,, on
on July 31, 1022 (Unrep.). July 29, 1931 (Unrep.). .;
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^  motor-cai is no doubt earning liis salary during tlie wkole
Cbebaj course of liis eBiploymeiit, but it seems to me impossible

* to say tKat for tkat reason lie is personally working for
gain witMu the meaning of tlie Presidency-towns Insolvency 

BmmnoTî a.j. every place wliere Ms engine or car may be. Tbere
must be some degree of permanency in tbe relation between 
tlie debtor and the places wbere lie is alleged to work for 
gain. It may be tliat an engine-driver driving Ms engine 
between two places, say from Bbusawal to Bombay one 
day and from Bombay to Bbusawal the next, can be said 
to be working for gain in both places. In the present 
case there is no evidence that the debtor goes to Bombay 
except occasionally. It may be three or four times a month, 
but there is notMng to show that his connection with Bombay 
is in any way permanent. He resides in Bhusawal, actually 
receives his pay there, and takes his orders there. He may 
or may not be ordered to go to Bombay, In my opinion, 
on the facts of this case, the debtor cannot be said to be 
wwking for gain witMn the Hmits of the original jurisdiction 
of this Oom't . and I think on that ground the appeal must 
be allowed.

The learned Advocate General has argued a second point, 
that even if this Court has jurisdiction to make an order, 
it ought, in its discretion, to refuse to make it, and 
he relies on section 15 of the Act. That section provides 
that a debtor’s petition shall make certain allegations and if 
the debtor proves that he is entitled to present the petition, 
the Court may thereupon make an order of adjudication, 
unless in its opinion the petition ought to have been presented 
before some other Court having insolvency jurisdiction. 
The words “ ought to have been presented ” seem to suggest 
an obligation, but they cannot, I thinlc, mean ought as 
a matter of law to have been presented ” , because if that 
be the meaning, the provision would have no operation.

: Obviously the:̂  cannot make an order if it has no
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jurisdiction to do so since the application as a matter of 
law ousM to liave been made in another Coiu't. I think Udeeajo BODUB.iM
the words “ ought to have been presented before some other v.
Court’ ' must mean "ought as a matter of convenience 
to have been presented before some other Court/’ If 
this point had been taken before the learned Judge  ̂ he 
might well have come to the conclusion that having regard 
to the fact that all the creditors, except one, reside in 
Bhiisawal and the debtor also resides there and there are 
no as ets, the Court of Bhusawal would be a more convenient 
tribunal than the Bombay High Court. However, that 
point was not taken in the insolvency proceedings before 
the learned Judge and we do not know his view of the matter.
In the view I take of section 11, it is not necessary to base 
our decision on section 16.

I thinli the appeal must be allowed with costs, the 
adjudication annulled, and the notice of motion made 
absolute mth costs. *

Mieza J. The evidence put in on behalf of the insolvent 
before the learned Judge seems to me to be very 
imsatisfactory. The insolvent admitted that he was residing 

' with his family at Bhusawal. The opposing creditor by 
paragraph 6 of his affidavit alleged that the insolvent 
was posted as an engme-driver at Bhusawal, was 
running between Igatpuri and Bhusawal and had no 
occasion to come to Bombay for the purpose of his 
duties. The insolvent replied to this allegation by 
paragraph 3 of his affidavit in reply. In that affidavit the 
inso vent states:-—

“  It  is not correct that I  have Ibeeii an engine-driver between Igatpuri and BliusawaL 
It is untrue that on no occasion I have come to Bomhay for the purpose of m y  duty.
I  can produce the evidence from m y office showing that I  have come to Bom bay  
very often in the course of m y duties.”

He has given no particulars as to .when he was in Bombay 
and for what particular purpose. In the circumstances

MO-I Sk- ■Jhj 0™—-tSft
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^  of tliis case it can onlr be inferred that the iiisolYent may
Udehaj have occasionallv come to Bombay in the coiiTse of his-
ioDx̂ HASi occasional visits, in my opinion, wonid not

constitute wliat is required luidex section 11 (c) of the Presi- 
ifea J. dency-to-\Yiis Insolvency Act as personally Vv̂ orking for gain.,

I agree that the appeal should be allowed.

Attorneys foi appellant; Messrs, Vaidya cC' J ogleJcaf.
Attorneys for respondent: M e s s r s . . & Co.

A 'j ip e a l  a llow ed ^

B, K. B.
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APPELLATE CEIMINAL.

Before M r, Ju&fkc Baher and M r. Justice BroofiificJd.

SOBABJI M> SEROFF EEACHSHAW B. KATRAK*
12..

'Crinmuil PfoceMifC- Co de {Act  F  of 1S98), sections 344, 5'26— Adjoi0'7imeni of case—  

Absence of accused— Co&fs of adjoumrnent to he h o m e  hy accused— Costs of ̂ revioti-i 

adjoummerJii m i not he aivarded— Transfer of case— Application— Adjovm m m t— No 
costs of such adjom mne'iit can be aUcvjed.

During the x > r t .g i 'e E s  o f  «, t r i a l  tbe a reused was alwent and ^ ’a s  granted adjourrinieiits
o n  s e v e r a l  o c c - a s i o :G s . ,  o n  t v v o  o t c a E i o n s  a t l i c u i B l n t r i t  ^T<1s g T a i i t e d  w i t L o u t  a n y  c o x i d i -  

t i o n s  but oil t h e  t t i r e !  o c c a s i o n  when a n  a d j o t n n r n t n t  w a s  g i v e n ,  t h e  a c c u s e d  ■was 
o r d e r e d  t o  p a y  t h e  c o s t s  n o t  o n l y  o f  t l d o  a d j o u i E m e r i t  b i i t  a l s o  o f  t l i e '  t w o  p r e v i o u s  

a d j o T i r E m e i i t c  : '

H e l d ,  that t h e  Magistrate w a s  not competent at a  subEequent date to award t l i e -  

c o s t s  o f  the p i ’c v i o u s  adjciiiiimentg w h i c h  h a d  b e e n  granted w i t h o u t  any conditions.

: A n ; : o r  d e l -  ■ r e q w i s g  t h e  a c c u s e d  t o  p a y  t h e  c o s t s  o f  a n  a d j o n r n m e n t  i s  o n e  w l i i c i i  

: a  M a g ' M r a i e  i n  l i i j  d i s c r e t i o n  m a y  m a k e  l u i d e r  s e c t i o n  3 4 4  o f  t h e  G r i E Q i n a l  P r o c e d u r e i  

G s d e  a u d  t l i e  B i g l i C o u i t  w i l l  n o t  i n t e r i c i E ;  w i t h  s x i c h  a n  o r d e r  i f  n o t  f o u n d  t o  b e

iiitre;;<ftciiab1e liiifier the cJmimstances. of the case.

- S m  Prosed Paiiiir v. T U  Corporation of Cakutia^^'; Mathura Prasad v . Basant 
and ij|. ra Abdtil followed.

' W h e n  the f c e a i i i > g  o f  a c a s e  is a d j o u m e d  o w i n g  to an a p p l i c a t i o n  f o r  t r a n s f e r  o f  
: t h e  c a s e ,  i t  i s i i o i  o p & n  t o  t h e  M a g i s t r R t e  t o  a M 'a r t l  c o s t s  o f  t h e  a d j o i u n m e n t .

♦Criminal AppUcations for revision I S o s .  9 and 1 0  of 1932.
'!■ lim.4) OCah W. K. lS. (1905) 28 All. 207.
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