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Before Mr. Justice Kania.

I s  BE D A T m T R A Y A  GOVIND H A L D A m A R  ASB OTHERS * i i m
g  ’Jnnnnrii li.

ilindii Lmc— Aliemimi— Manager of joint Hindu faDiily~Nef.essity— Duty of alienee
io sati'Sfij Immdf m  to necessity for aliemlion— ■Sanction of Court— Inherent jimsdicimi
— Practice.

It is the diity of a purchaser or a inortgagee of property belonging to a Hindu joint 
family to inquire and satisfy himself that the necessity for such alienation has arisen 
or that such fireunistances esist as would entitle the manager or ]carfa of such a family 
to enter into the proposed transac-tion for and on behalf of the joint family so as to 
make it binding on the minor members of the family.

Humonianpersaud Panday 'w Mv.ssumat Babooee Munraj Koonweree^^  ̂ and 
Jlanh Krishna Murarji v. Raian C'kand/^  ̂ followed.

It is not proper for a purchaser or a mortgagee to east the obligation of making 
^neh mquiries on the Court and to insist that unless the Court sanctions the transaction 
he will not enter into the same. In an application made to the High Court under 
its inlierent jurisdiction, the Court ordinarily has no adequate machinery to inqnire 
into the truth or otherwise of the ex parte statements made before it. If, however, 
the intended vendee or the mortgagee is bona fide satisfied, on making reasonable and 
proper inquiries, that circumstances exist which would entitle the manager of a joint 
Hindu famHy to enter into the transaction, he is fully entitled to advance the money 
and is justified in entering into the transaction of sale or mortgage.

Principles on which the High Court w'ould make an order under its inherent 
Jurisdiction in sanctioning a sale or mortgage of joint Hindu family property discussed.

J«. re jlfamTo? explained.

A p p l i c a t i o n  for the appointment of a guardian of a Hindu 
minor and for aiitliority to execute- a mortgage of joint 
family property.

One Amiaji Krishnaji witti his two sons, Kasliinatli and 
Govind, and a grandson. Wamaii, by a predeceased son, 
were members of a joint and undivided Hindu family. This 
family o’wned inter alia an immoveable property at Mahim.
That property was mortgaged by the said family in June 
1913 to secure a loan of Rs. 20,000; and in September 
1916 Annaji died.

* MifjceUaneous X o. 6 of 1932.
(1S5C) ti Moo. I. A. 393. '2) (iggij 53 j . 173 ; 53 All. 190.
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In 1928 Waman and liis sons filed a suit in tlie Bombay 
Higli Court against his micles KasMnatli and G-ovind and 
tlieix sons for a partition of the assets of the said joint famil}’-..

Hau.askar a consent decree was taken in that snit under
the terms of winch the plaintiffs in that snit released all 
their interest in all the properties of the joint family on. 
payment to them of a sum of Rs. 6,500. It was provided 
in the consent decree that that amount Avas to he a charge- 
on the property at Mahim until paid.

On December 22, 1928, there was a partition between 
Ivashinath and his sons on the one part and Govind and 
his sons on the other part under the terms of which Kashinath 
and his branch released their interest in the joint family 
pioperty at Maliim in favour of Govind and his two sons 
Dattaram and Ghandrakant, and Govind's branch undertook 
to pay ah the debts of the said joint family.

In 1930 one of the creditors of the family filed a suit 
(̂ 0̂. 2576 of 1930) against Kashinath and Govind and 
obtained a decree for Rs. 7,684-12-0, mth interest and costs,. 
In exeoution of that decree the judgment-creditors attached 
the immoveable properties which fell to Govind’s share. His 
attorneys’ bill in respect of that suit amounted to Rs. 530.

Govind entered into an agreement to borrow a sum of 
Ss, 10,000 on the niortgag’e of the property at Mahim in 
order to pay off the said decretal amount and the costs 
of his attorneys. The mortgagee’s attorneys made a 
recj_uisition upon Govind to obtain an order from the High 
Court sanctioning the said mortgage so far as concerned 
tliet interests of his minor sons in the said property.

; applied to the High
Coiirt imder its mherent jurisdiction to be appointed 
guardian of the property of his minor sons and for authorising 
hini to raise a loan on the mortgage of the immoveable 
property belonging to the joint family in which the nhnor& 
have a share.

SirJmnsliei Kmiga;MYOQ,^U General, for the petitioner.
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K a s ia  J. Tills is an application under tlie iiilierent 
im’i&dictioii of this Court for tlie appointment of the petitioner, In

. . DATI’itERAyitlie father, as tlie guardian of tlie minors and for authorising  ̂ Govnfo * 
Mm to raise a loan on the mortgage of the immoveable 
property belonging to the joint family m which the minors 
have either a share or a right to maintenance and marriage 
•expenses. It is alleged in the petition that as a result of 
the partition effected between two branches of the family 
on December 22, 1928. the i^etitioner undertook to pay 
all the debts of the family therein mentioned. It is further 
âlleged that one of the creditors of the family filed Suit 

Xo. 2576 of 1930; and has obtained a decree for Rs. 7,684-12-0 
interest and costs against the petitioner and his brother 
in their personal capacity and also as managers of the joint 
family. The judgment-creditor has levied an attachment 
on the immoveable property in question in execution of 
the decree. It is alleged that some costs are payable by 
the petitioner to his own attorneys and he has to pay some 
■other debts also. The application is that in order to satisfy 
the decree and to pay his own attorneys and debts, the 
■apphcant be allowed to raise a loan of Rs. 10,000 on the 
security of the joint family property including the shares 
and interests of the minors therein. The property is already 
subject to a mortgage for Rs. 6,500 under the consent decxee 
passed in Suit Ko, 1071 of 1928. The only reason given 
for entering into this proposed arrangement is that if the 
decree-holder forces a sale the property will not fetch 
a good price. It may be mentioned that the intended 
mortgage as shown by Exhibit B to the petition provides 
for the payment of interest on the sum of Rs. 10,000 at 
the rate of one per cent, per Gujarati calendar month free 
from income-tax payable every month and in case of default 
there is a provision for payment of compound interest with, 
monthty rests.
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 ̂ Having regard to the decision in In re Manilal Hurgovcm̂ '̂ '̂‘
In rv!. tliere is no question tliat tMs Court lias inlierent 

jimsdiction to appoint tlie petitioner the guardian of the 
Hai. ^ k, B property including their interest in the joint family
: estate and if the apphcation had been merely for that

purpose there would have been no difficulty at all. The 
learned Advocate General, hoAvevex, contends that having 
regard to this decision and the practice of this Court, 
which is alleged to have developed since that decision, 
orders of the nature prayed in this application have been 
granted, and the purchaser or mortgagee insists on such 
an order being obtained before completing the transac-* 
tion. He, therefore, asks for an order being made in this, 
case also.

I am unable to accept that contention. The powers 
of the manager of a joint Hindu family to alienate or mortgage 
joint family properties have been clearly defined so far 
back as 1856 and are authoritatively stated by their 
LordsMps of the Privy Council in Eimoommipersaid Pmulay 
r. Mussumat Babooee Munraj KoommreeP Li the 
judgment of the Board the following observations are found 
atp. 424 :—

“ Tlieir Lorflslup.s thhik that the lender is boinid to inquire into the necessities, 
for the Joaji, and to satisfy himself as well as he can, \\ith reference to the parties- 
ivith whom lie is dealing, that the Manager ia acting iu the particular instance for 
the benefit cff the csstate. But they think that if ho does so enquire, and acts hoiiestljv 

■ the real existence of an alleged KufQeient and reasonahly-eredited noicessity is not a 
condition precedent to the validity of his charge, and they do not think that, imder- 
sueh circ'nmstanoes, he is honnd to see to the application of the money. It is obvious 
that mojiey to he secured on any estate is likely to he obtained on easier terms than 
a loan whieli rests on mere personal security, and that, therefore, the mere creation 
of a charge Kecuriiig a proper debt cannot be viewed as improvident management t 
the purposes for which a loan is wanted are often future, as respects the actual. 

.: applieatioii, and a lender ean rarely have, unless he enterf? on the maniigement, the 
means of controlling and rightly directing tlic actual application. Their Lordships 
do not think that a feoMa creditor shonid snSer -when he has acted honestly and 
v.ith due eantioji. lint is hijnself deceived.”

(1900) io  Bom. 353. (a) (igsg) g ;593_
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That autlioritative statement lias 1)6611 accepted and 
considered to be good law up to date. See Ram Krishna 
V. Makm Qhmid.''̂ ' Having regard to tliese decisions it go\'i.n'b
is clear tliat it is tlie duty of a purcliaser or a mortgagee 
to enquire and satisfy for Kimself tiiat a necessity has arisen 
or such circumstances are there as would entitle in law 
the manager to enter into the proposed transaction on 
behalf of the joint family and which would be binding ' 
on tli€i minor members of the family.

Speaking for my&elf I feel that it is not proper for 
a purchase.].* or a mortgagee to cast that obligation of making 
'the enquiries on tlie Court and contend that imless the 
Court sanctions the transaction he will not enter into the 
same. The opportunities for testing the grounds on which 
the alleged necessity or benefit to the family have come into 
existence are, as compared with the purchaser, few to the 
Court. In the application which is generally made either 
|jy the father or the manager, who is interested in the 
transaction being efiected, em parte statements are made 
and the Court has ordinarily no adequate machinery, to 
enquire into the truth or otherwise of the averments. The 
statements would, as I have pointed out above, be ordinarily 
made by a party who is interested and therefore require 
to be very carefully scrutinised, especially if on the footing 
of the order which the Court might pass the purchaser 
considers that he is absolved from any further liability to 
make enquiries on liis omi account. I do not see why the 
petitioner wants this order from the Court. As the manager 
of the family, if the circumstances and facts justify the 
transaction, he has a right to deal with the family property 
as he intends to do. So also if the other party is 
satisfied on making reasonable and proper enquiries that 
circumstances have arisen which, having regard to the 
statement of law quoted above, entitle the petitioner to 
enter into the transaction, he is fully entitled to advance

'1’ (1931) 33 Bom. L. R. 988 at pp. 998-9 s. c. L. R. 58 I. A. 173 ; 53 All. 190.
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1932 tte money and justified in taking the mortgage. By making 
tKe proposed order, tlierefore, I am called upon to deprive 
the minor of Ms right, if any, to challenge the transaction 
when he comes of age. I do not think that the Court 
should he ordinarily called upon to make such an order on 
the mere ecc parte statements of an interested party which 
may have this possible effect.

This aspect of the case came to be considered in In re 
MmiiUl EurgomnP''  ̂ In that case the father of the minor 
desired to effect the sale of a certain house belonging to 
the joint family consisting of himself and his minor son. 
The property was purchased for Rs. 15,000 by the minor’s 
grandfather and it devolved, on partition, to the petitioner’s 
branch. The father having been involved in some litigation 
had incurred some debts and his application was that he 
should be allowed to sell the property for Es. 40,000, ŵ hich 
was a very good price for the house having regard to its 
condition at the time. The house was in need of repairs 
and the father stated that he had no means to defray the 
expenses necessary for effecting the repairs, and if the 
repairs were not made the property would sufier and its 
value would gi*eatly diminish. He further offered to set 
apart the share of the minor which was half and which 
would, be represented, if the sale was put through, by 
Rs, 20,000 and invest the same in authorised securities. 
The transaction was, on the allegations contained in the 
petition, obviously for the benefit of the minor and in any 
event it could not be stated to be prejudicial to his interest. 
The minor had a half share in the property and that half 
share was offered to be completely secured by the petitioner. 
Under those peculiar circumstances the Court sanctioned 
the transaction. However as I read the report it seems 
that the Court would have refused to make the order if the 
transaction on the face of it was not so obviously for the

™ (1900) 25 Bom, 353.
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i)enefit of tlie minor and in no eveiit could be stated to be 
prejudicial to Mm.

I do not think that that case lays down that a purchaser 
is entitled to an order of the Ixind applied for in this case, 
■or that ill every case the Court, on the application of the 
father or manager, should pass an order of that nature. 
I find that in Jaimm Luxnion̂ '̂̂  when an application 
was made to the Court for the appointment of a guardian 
and for the sanction of a mortgage of the share of the minors 
in the joint family property, Earran J., although he appointed 
the petitioner the guardian, refused to grant the sanction 
and observed that he left it to the guardian on his own 
responsibility to do what he thought right and proper under 
the circumstances of the case. That decision shows how 
reluctant the Courtis to make an order on ex f  arte statements 
made by interested parties as in the present case.

By the order which I propose to pass in this matter I do 
not wish to be understood in any way to convey that 
■circumstances have not arisen which would justify the 
petitioner in entering into the transaction or that the 
mortgagee would not be safe in entering into the transaction. 
I leave them to enter into the transaction, if they choose 
to do so, on their own responsibility. I dechne to pronounce, 
on the materials now before me, whether the transaction, 
if the same is challenged by the minor, would be held binding 
■on him or not. The observations of their Lordships of the 
ftivy Council in Ram Krishna v. Ratmi Ohcmd!̂  ̂ suggest 
that in spite of the Court passing an order of the nature 
applied for in the present case, the purchaser is not absolved 
from his liability to make the necessary enquiries and in 
the event of the minor challenging the transaction, even 
after the order of the Court is obtained, the mortgagee will 
have to prove that he had made independent enquiries 
and was bona fide satisfied as to the power of the manager

™ (1892) 16 Bom. 034.
‘2) (19 3 1) 33 Bom. L. R. 988 at pp. 99S-9 a. c. L. R . 68 I. A . 173 ; 53 All. 190.

Ijj he  Da’ita.tka'S'A 
G dvinb  JJaxdahK-ajj
Kania J.
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to enter into the tTansaction. The fact that an application 
Avas made to the Coiut and the Conrt made an order, would 
of course he considered hy the purchaser or mortgagee as. 
materials on which he could rely to a certain extent but 
they aie not by themselves sufficient or complete so as to 
absolve the purchaser or mortgagee from making enquiries 
in the matter.

In my opinion the present case does not come 'within 
the principles on which the Court gave its sanction in 
In re Mmiihl Ewgovad^^ and I am not inchned to extend 
the practice of giving the Court’s, sanction to any case 
which would not be clearly covered by those principles. 
The Advocate General informs me that if I am unwilling 
to give the Court's sanction to the proposed transaction 
the petitioner does not want an order for his appointment 
as guardian. I, therefore, make no order on the petition, 
which would stand dismissed.

Attorneys for petitioner; Messrs. Thalwrdas Mad- 
gavJcm,

Application dismissed.
B . K . D .

(1900) 25 Bom. 353.
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Hejo-re Bir Julm Smimoni, Chief Justice, and Mr. Justice Broovrfield.

K E l S i m A B M  ( O k i g i s a l  A p p l i o a k t  v. FRAJMROZ EDULJI
DINSHAW AKD A n o t h e k  (O k iq ik a l  D e f e n d a n t s ),  R E srosD E K T S  *

CifilFrocedwe Codei^Act V of 1908), miions 109 and 110— Â ĵpeal to Privy Cov/ndl—  
Taln€ of mbjeet-matter of appealto Privy Ccmncil— Pinal mder.

Kie applieaiitj a Hindu widow, on January 20, 1931, obtained a dec-ree against tlie 
esecutors of her Imsl)and’s will, by whidi, inter alia, she became entitled to reside in 
a portion of a bungalow belonging to her iuisband’s estate. The deciee fnitLer 
deelaied that in case it became necessaiy for the executois to sell the said btmgalcAv 
ox in case 111® same was not available for the plaintiff’s residence, the executors shoidd

Applicaiitiu for leave to appeal to P. C. Irom 0 . C. J. .4piieal No. r)5 of li'3U  
suii Xo. ;{tJ2 of 1920. ^


