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Hindu Lmv— Adoption— Adopted son sxd juris— Agreement m to property entered into
ivith adoplive fafher— Adopted son bound by the agreement.

Where a Hinciu, who is sui juris, agrees to be given in adoption and at the same 
time agree.s with his adoptive father that on that event happening he will carry oixt 
certain agreements a.s to the property which he will aeqxiire on adoption, ho is bound 
by that agreement, and is not at liberty to accept the adoption and disregard the 
agreement.

Kashibai v. Tatya^^> and Bamamwvii A  iyan v . V en ca ia r m n a iy a n relied on.

KritshnamiUrthi A yyar  v. Krishnamurthi Ayyur,<^^ considered.

iShivram v. distinguished.

Kashibai v . Tatyâ '̂> was not cited iior in terms overruled by Privy Conneil in 
Krishnamurthi A yyar  v. Krishnamurthi Ayyar}^'>

S e c o n d  A p p e a l  against tlie decision of E. Weston,
District Judge at Ratnagiri, confirming the decree passed 
by M. H. Limaye, Second Class Subordinate Judge at 
Vengurla.

Suit to recover possession.
Tlie following statement of tlie facts is taken from the 

Judgment of the Chief Justice : The plaintiff sued for
possession of the suit property, and his case was that he had 
been taken in adoption by one Sakharam, and that the 
property in suit was part of Sakharam’s ancestral property 
which had descended to the plaintiff, and that the defendants 
were wrongly in possession of it. ■■

The facts are that Sakharam had a brother named Soire 
who died in 1893. Defendant No. 1 is the daughter of Soice, 
and defendant No. 2 is her husband; defendantNo. 3, who

^Second Appeal No. 447 of 1928.
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iu:}2 died peiiding tlie suit, was the widow of Soire. In 1921 
Sakliaram adopted the plaintiff, and in 1924 Sakharam died. 
The defence to the plaintiff’s claim to possession of the

-S(AE3IAUABa I  ‘ -f .
kajikeisika property was that at the time of the adoption bakJiarain. and 

the plaintifi agreed that the plaintiff should not claim more 
than half of the ancestral property. The learned trial 
Judge found in answer to the issues which he raised, that the 
plaintiu was taken in adoption on the express understanding 
and agreement tliat plaintrif was to get Sakharam’s moiety 
only, and that defendants Nos. 1 and 3 were to get the other 
moiety. It is not clear from his judgment what the terms 
of tJie agreement Were, It is not disputed that it was 
an oral agreement, a.nd there is nothing in writing of 
any relevance. The learned Judge in the course of his 
judgment says :—

The couchieion T then arrive at— on giving tlie cast; my best and anxious consi­
deration— is that there wp-s an express agreement by which plaintiff on adoption was to 
get no raore than the- moiety of the immoveable property, and that Sakharam had 
given Avith plaintitrs knowledge and after due deliberation the other moiety to 
defendants, whom, lie naturally and tenderly loved.”

In the result he dismissed the plaintifPs claim for exclusive 
possession. From the whole judgment it is not clear Avhether 
the adoption was made on the basis that half the property 
should thereafter be given to defendants, or whether such 
half ]md been given before the adoption. There was an 
appeal, and in the lower appellate Court it is again difficult 
to discover exactly vfhat the agreement was which the Court 
held proved. The learned Judge says :—

Considering the probabilities of the case I am of ox înion that the lower Oourt’a 
coiielnBion is correct and that the adoptioir took place on the understanding that 
defendant No. 1 was to have half the property. It is not dispxited that under these 
cirenrastances plaintifi can obtain only one-half share.”

There was then an appeal which came on before Mr. Justice 
Madgavkar, and that learned Judge referred to the fact 
that since the decision in the lower Courts there had been 
a case before the Privy Council, Kfis%ncmvurtlii Ayyar v.
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Krishimmirthi Ayijar,̂ ^̂  wliicli seemed to suggest tliat the 
admission as to the law which was made in the lower appel­
late Court was possihly not sound. The learned Judge was 
doubtful as to whether Sakharam and Soire had originally 
been joint or separate. If they were separate, no question 
î '̂oiild arise ; the j}lainti£; could not get more than, the half- 
share of the property wliich ]3elonged to Sakharam at the 
date of adoption. It is, I think, also clear that if the agree­
ment on adoption between Sakharam and the plaintit! was 
made after the half of the property of Sakharam had been 
made over to defendants Nos. 1 and 3 no question would 
arise, as tlie plaintifl ŵ onld only be entitled in tha,t event 
to Sakharam’s moiety. But Mr. Justice Madgavkar thought 
that on the findings before him it was difficult for him to 
arrive at a conclusion, and therefore he referred the matter 
back to the trial Court to determine whether Sakharam and 
Soire were joint or separate in interest at the time of the 
plaintî t̂ s adoption. The lower Court has found that they 
were joint.

A. G. BesoA, for the appellant.
T. N . Walaivallcar, for respondent No. 2.

Beaumont C. J. This is a second appeal from a decision 
of the District Judge of Eatnagiri. [His Lordship stated the 
facts as above set out and continued :]

Now, putting the case at the highest in the plaintiff’s 
favour it comes to this, that at the time of his adoption 
Sakharam was the owner of the whole of the family property, 
and that he agreed with plaintiff that after adoption the 
plaintifl; should only get half of the joint property, and the 
other half should go to the defendants as claiming through 
Sakharam’s brother. On that basis, Mr. Desai on behalf o£ 
the plaintifi says that the agreement is void, and that he 
is entitled to the whole property. He contends that, 
although the plaintiff was SO years old at the date of the

'1' (1927) L .R . 541. A. 2 4 8 ; 50 Mad. 508.
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1932 adoption, and although he may have agreed that if Sakharam.
PÂ ÂNG would adopt him he would allow half the family property 

to go to Sakharam’s relations, nevertheless he is entitled now
ISAEMADABAI & ^
iumkrishna to claim the benefit of the adoption  ̂ and not carry out that

Beaumont c. j. agreement, and he says that we are bound to arrive at that 
conclusion because of the case in the Privy Council to which 
I have referred. But before coming to that case I would 
point out that this very question is covered by a decision of 
this Court in KasUbai v. Tatya}̂  ̂ In that case it was held 
that an adopted son who was of full age, having deliberately 
made an arrangement as to the extent of his interest in the 
property of his adoptive father at the time of his adoption,, 
was bound by it. That case was not cited and is not in 
terms overruled by Krislmamurthi Ayyar v. Knshnamurtlii 
xiyya/~̂  in the Privy Council. In that case the agreement 
in question was made on the adoption of an infant, and was 
made by the natural father on behalf of the infant, and what 
the Court held was that, except in respect of an arrange­
ment whereby the widow' of the adoptive father is to enjoy 
the property during her life or for a less period, any arrange­
ment or agreement made by a natural father on behalf of 
an infant on the occasion of his adoption is not effectual to 
limit the rights of the adopted son. Their Lordships dealt 
at length with the cases and they arrived at the conclusion 
I have stated. But at page 263 they say this :—

Kext, can the case be solved by the doctrine of approbate and reprobate ? Their 
Lordships thinlc deariy not, for the doctrine of approbate and reprobate assumes 
election, and the adopted son has no election. He cannot undo the adoption and 
be as he was. The same fact destroys the idea of conditional adoption. The adoption 
cannot he undone; it cannot, therefore, be conditional.”

Mr. Desai on behalf of the plaintiff-appellant says that that 
statement of the law is a general statement, and applies 
whether the person adopted is a major or a minor. But 
I think the statement must be taken in connection with the 
facts of the case then before their Lordships, particularly 
the fact that the adopted person was a minor. I cannot

(19115) 40 Bom. 668. (a) (1927) L. R. .54,1. A. 248 ; 50 Mad. 508.
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myself see wliy, in the case of a major, the doctrine of appro- 1933

"bate and reprobate should not apply. It is quite true tliat
a person adopted, wlietlier a major or a minor, cannot after-
wards get out of the adoption. But it seems to me that Uamkrishsa
where a major is adopted he has an election whether he Avilfei*M«woKKL j.
he adopted or not. No doubt he is given in adoption by his
natural father if he has one, and, if he has not, then by his
mother. But obviously , if he is sm juris, he is entitled to
say that he refuses to be given in adoption. If he agrees to
be given in adoption and at the same time agrees that on that
event happening he will carry out certain arrangements as to
the property which he will acquire on adoption, I cannot
see why he should be at liberty to accept the adoption and
disregard the agreement. I know of no principle in Hindu
or English law which enables that to be done and I do not
think that their Lordships of the Privy Council intended to
hold that such a thing was legal. Amongst the cases which
are referred to in the judgment of the Privy Council is
the case of Ramasaiomi Aiyan v. Fencataramaiyan̂ ^̂  which
seems to me to be a strong authority in favour of the view
that a major is bound by an agreement which he makes on
adoption. In that case a Hindu widow during the lifetime
of her minor son alienated part of her husband’s estate,
and after the son’s death she, und.er an authority from her
husband, adopted the plaintiff, who was then an infant, and
the plainti'fi’s natural father gave him in adoption under
an agreement that he would inherit only about one-third of
his late adoptive father’s estate ; that is to say, the father
agreed in substance on behalf of his minor son that he would
not challenge the alienation of the two-thirds made by the
widow. Two years after the plaintiff’s coming of age he
entered into an agreement, which the Privy Council held
amounted to a ratification of the agreement made on his
behalf by his natural father on the occasion of the adoption,
and the Priv}? Council held that that ratification w‘as
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i‘)32 elective. If tlie ratifi.catioii was elective it necessarily 
foUows that tlie agreement -wliicli was ratified miglit liave 

_ *’■ been made by tlie ratifvino' party. Tbere can be no
INiABMADiEAI  ̂ “ .. O _ X J ^

PvAsiKKisHKA Kitification of an agreement whicli the person ratii57mg was 
BeaunmrdC.j. not Competent to make. Therefore it seems to me that that 

decision is an a,uthority for saying that the adoptive son 
could himself have made an agreement affecting his interest 
in the property of liis adoptive father had he been sid juris.

We were also referred to a decision of Mr. Justice Mad- 
gavkar in Sliivram v. Ramh'ulinoP m which he discusses 
the case of KrisJmawmrtJii Ayyar v. KrisJinamurtM AyyarS'  ̂
The case before Mr. Justice Madgavkar is clearly disting­
uishable from the present case because there a Hindu had 
made a will dealing with his property in a certain manner, 
and after that he adopted the defendant who was a major, 
and subsequently died : the will of course took eSect from 
the death of the testator, and therefore tliat was a case of 
the adoptive father, after the adoption, disposing of the 
joint property hi a way which he could not do ; there was 
apparently some suggestion that at the time of the adoption 
the person adopted agreed to carry out the terms of the will, 
but I do not find that it was proved that an);̂  such agreement 
was made. I think, therefore, that case is distinguishable 
from the present case, but I am not prepared to accept 
some of the dicta of Mr. Justice Madgavkar as to the effect 
of the Privy Council decision.

It seems to me that we are bound by Kashibai v. Tatyâ ^̂  
which is a decision of this Court, and that we cannot hold 
that that case is impHedly overruled by the decision of the 
Privy Council in which it was not cited. Moreover, if we 
adopted that course we should really be departmg from 
the principle on which the deci-sion of the Privy Council in 
Mcmiasamni Aiyan v. Vencataramaiyan̂ ^̂  was based.

{1929) 31 Bom. L. R... 1246. (1916) 40 Bom. 668.
™ (1927) L. R. 54 I. A. 24S : 50 Mad. 508 g j  jgg . o jyjad. 91.
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Mr. Desai also took a furtlier point, viz., that tlie agreement, 103-2 

under which the defendants claim, is void as not heing in 
writino’ or reoistered. But I am quite unable to see that 
there is any force in that argument. The suggestion is Raimkuisĥ ta 
that the agreement amounts to a gift which requires to be c. j.
in writing under section 123 of the Transfer of Propertj^
Act, and that the written document ought to have been 
registered. But in point of fact there is no gift and no 
document and as far as I can see no foundation for applying 
either section 123 of the Transfer of Property Act or section 17 
of the Indian Registration Act. The defendants are in 
possession and the plaintiff is suing to oust them : he sets 
up his t ’tle as the adopted son of Sakharani, and the answer 
to him is the agreement that he would not claim more than 
half the property. In my opinion there is nothing ‘whatever 
in that second point. I think, therefore, that the appeal 
must be dismissed with costs. The Civil Application also 
is dismissed with costs.

B r o o m f ie l d  J. In view of the finding that the brothers 
Sakharam and Soire were joint, the plaintifi as the adopted 
son of Sakharam would be the owner of the whole property 
in suit unless he is bound by the agreement which he entered 
into at the time of the adoption. According to the decision 
of this Qouit in KasMbai Y. he m bound by that
agreement and the principal question in this appeal is 
whether, as Mr. Desai for the appellant-piaintifi contendsj 
that decision has been overruled by implication by the 
decision of the Privy” Council in Krishnamufthi Ayyar 
V . Kfishnamufthi AyyarP In that case the Privy Council 
were dealing with a minor who had been given in 
adoption with the consent of his natural father. 
have gone carefully through the judgment and in my 
opinion it is clear that their Lordships had not 
case of an adult son in their minds at all. Althougk
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1932 numerous decisions were cited, there was not a single 
case refeired to in wliicli the person given in adoption 
was sui juris, although there would seem to have been no 
reason at all why the case of Kashibai v. Tatya^^^ should not 
have "been cited along with the other Bombay decisions if 
the iidnority of the adopted son had not been an essential 
factor in the question which was then being considered. 
I agree also with the learned Chief Justice that the remarks 
of their Lordships of the Privy Council with respect to the 
doctrine of approbate and reprobate are difficult to under­
stand except on the assumption that they were dealing with 
the case of a minor. I am unable to see how an adult person 
wlio is given in adoption can be said to have no election. 
He can presumably elect that he will not go in adoption at 
all if the conditions are not satisfactory to him. In another 
<;ase decided by the Privy Council, Ramasaivmi Aiyan  v. 
Fencataramaiyan, '̂^^ it was held that an agreement by the 
natural father limiting the rights of . the adopted son was 
not void but capable of ratification on the adopted son’s 
coming of age. In the case of KHshnamurthi Ayyar v. 
KrislmamuftJii Ayyar^ '̂  ̂their Lordships have not suggested 
that this previous case was wrongly decided, and it seems 
clearly to follow from it that if the agreement had been 
made by the adopted son himself being of full age it would 
have been a valid agreement.

The only other point taken by Mr. Desai is that we have
lio document evidencing the transaction and he has argued 
that the agreement set up is not valid and cannot be given 
effect to without an instrument registered under section 17 of 
the Indian Registration Act. Obviously the provision in the 
Indian Registration Act requiring certain documents to be 
registered has no application until it is first shown that 
a document is necessary. The only provision to which 
Mr. Desai referred us as showing that a document was

(1910) 40 Bom. 668. (ig79) L. B. 6 I. A. 196 : 2 Mad. 91.
(1927) L. R. 54 I. A. 248 : 50 Mad 508.



TOL. LVI] BOMBAY SERIES 403

Pi.VDl/ilAXG
V.

NA.HHADABAI 
RA3I KRISHNA.

necessary is section 123 of tlie Transfer of Property Act iQss
ivhich relat-es to gifts, but tlie transaction with wliicli we 
are concerned was obviously not a gift. In my opinion 
Mr. Desai bas been quite unable to sbow that a document 
was necessary to give effect to a family arrangement of this Broomfield J. 

kind. The plaintiff is suing to get possession of tbe whole 
property and it is for him to establish his title to it. If, 
as we hold, the agreement subject to which he was adopted 
is valid, then he has failed to establish his title, and 
I consider that the lower Courts were right and that the 
appeal should be dismissed.

Decree confirmed.
J . G . E .

APPELLATE CIVIL.

Before Mr. Justice, Rangnekar.

SHANKARAPPA KOTRABASAPPA HARPANHALLI (original Plaisttipi?), 
A ppellant v . KHATUMBI kom JAMALUDDINSAB N A SH IP U M  aku othebs
(OEIGINAL DeFENBANTS), RESPONDENTS,*

Transfer of Property Act (Jp' of 1SS2), section 6 [e)— Properly sold along with right 
to recover me.me profits— Sale not void— Meaning of the word “  mere

If along with land the right to recover the profits of land -which have already 
accrued due is sold, the subject-matter of the sale is not a “ bare ”  or “  mere ” right 
bo sue, and section 6 (e) of the Transfer of Property Act, 1882, does not apply and the 
sale is valid. What is sold in such a case is not a mere right to sue but property 
with an incidental right attacJied to the property itself.

Definition of the word “  mere ”  means “  bare ”  right to sue.

Ellis V , Torrington,^^  ̂ Mdnmatha Nath DuU v .  Matilal 3{iira/^^ Oanga Din r. 

Piyarê ''̂  ̂B,nd Jagannath v . Kalidas/^^ velieA on.

Sedmnma v. VenJcatanmianayya,^^  ̂ disapproved.

S e c o n d  A p p e a l  against the decision of D> V. Yennemadij 
District Judge at Dharwar, reversing the decree passed by 
M. B. Honavar, Joint Subordinate Judge at Haveri. T

*Second Appeal No. 680 of 1929.
[1920] 1 K. B, 399. [1929] A. J. R. (All.) G3.

<-> (1928) 33 CaL W . N . 614. [1929] A. I. R . (Pat.) 243.
(1913) 38 Mad. 308.
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