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THE eOM.M188IOXEf:t OF INCO^tE-TAX. BOMBAY PKESIDEKCY, E :efeeo:; r. m i

THE SAJ?A8PIIR MILLS CO.. AHMEDABAD, As.sk.s.see.* Angv-sf 1 H.

Irdtan l)ivo)>n>fnx AH (X I  nf W 22). sect ton JO (V) [>'i)— Amcssce. m cceatiag another
iv himnp-s--y—A c chi-tming dvdmlmt in resjjf̂ ct ijf deprecitition of maeMrien/—
D e i l v c f i t m  ha-<“ :J on  i h f  n r i g i n a ]  eosi i o  ih c  usfn/ssce ( f i id  no t  lo  j r re r in H S  o w n e r ,

(1 ) Wlieii an .«ucm»cls another in business the M'ords “  on the original coat,
thereof to the assessee " in section 10 (3) {vi) of the Ijidian Income-tax Act, 1922, 
refer to the original fo.st ro the person who ip Iteing aetiiHlly assesi-ed and not to the
previiriis owner f>l t he hnsiiicss.

(2 ) Oonseqnwit-Iy asscssee.s arc entitled to ha%v tlie depreciation allowance imder 
the said section 10 { 2 )  ( i ' i )  of the said Aet ealf ulated on the original cost to 
them and not to the |ire\’ious owjicr from wliom they have pnrehased the htiainess.

3lu<fsej/  if' Co.  V. C o M m is s k t ' i i c r  of JimihiP-inx. 3[adr t i -> \^^ ’ not followed.

PiEFEEENOE made by the Oomiiiifc>Bioner of Income-tax,
Bombay, under section 66 (2) of the Tiidian Income-tax 
Act (XI of 1922).

Tlie case stated by tlie Commissioner cojitained tlie 
following statement of facts -

2. The Saraspur Manufacturing Co., Ltd., . . . was 
ca,rrpng on a cotton. spiiHiing and ^̂ eaving business at 
Almiedabad. It was taken into liquidation in June 1924 
and liquidators were appointed by the District Court at 
Ahmedabad. The liquidators carried on the business and 
worlved the cotton mill belonging' to the Company up to 
the end of Januarj  ̂ 1928 when in pursuance of the scheme 
referred to in, the next succeeding paragraph, the assessees 
purchased all the assets and liabilities of the Companj, all 
the properties belonging to it, all the stock of raw cotton, 
manufactured cloth and yarn, stores, coal etc., paying Rs. 16 
lakhs for machinery and plant, Rs. 6 lakhs for land and 
buildings used for business purposes, and Rs. 5,49,730 for
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^  raw cotton, manufactured cloth, and yarn, stores, coal etc.
coMMissiô ER Thougli tlie Company liad gone into liquidation, its business
" ‘b S i S ? o f  working its Cotton Spinning and Weaving Mills and. 
1 I ixianuiacturin  ̂ clotli and yarn was carried on by the
' vSs %^idatoxs who made a profit of about Rs. 3 lakhs during the

r»AHAD \2 niontlis immediately preceding the date on which the
assessees took over the whole concern. From that date, the 
assessees began to work the Mills, having taken up, as stated 
above, all its assets and Habihties and stocks of raw material 
and manufactured goods etc.

• •' 3. In August 1927, one Mr. Kastmbhai Lalbhai prepared 
a scheme for taking over the assets and liabilities of the 
Company in Hquidation and this scheme was approved of by 
the creditors of the Gompan\' and sanctioned by the District 
Court, Alimedabad. It was according to this scheme that 
the assessees took over the concern from February 1, 1928, 
as the nominees of the said Kastairbhai Lalbhai pajung the 
above smns of money.

■'" 4. The assessees having thus taken up the business and 
assets etc., of the Old Company from February 1, 1928, were, 
for the 1st time, assessed by the Income-tax Officer, Ahmed- 
abad City, for the financial year 1929-30 Avhicli ended on 
March 31, 1930, on the profits earned by them (and not 
their predecessor) in the ' previous year ’ as defined in 
section 2 (11) of the Act. While assessing income under 
the head ‘ business,’ an allowance on account of depreciation 
of machinery, plant and buildings is to be granted at the 
prescribed rates as laid down in section 10 {2) (vi) of the 
Act. . . According to this section, depreciation is to be 
allowed at the prescribed rates ‘ on the original cost to the 
assessee' and at the time of assessment proceedings before the 
Income-tax Ofhcer, in the matter of this depreciation allow­
ance, a dispute arose. The Income-tax Officer was of opinion 
that the allowance was to be calculated on the original cost 
of the machinery, plant, and buildings to the Old Company 

; as the assessees had succeeded to its business. The assessees
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on tile otlier hand claimed tliat tlie allowance slioiild ])e
calculated on tlie original cost to themselves, viz., Bs. 16 cojdhssioset. .
laklis for macliinery and plant and Es. 6 laklis for la.nds and 'bomeay
buildings. The. Income-tax Officer was of opinion that as
the assessees had succeeded to the business of the Old
Company, tlie ruhng of the Madras High Court in the case AmiEiiABAB
ofthei¥fl6‘sê  J  Co. v. Chimn-issioner of Income-tax  ̂Madms
appHed and that the depreciation admissible wavS to be
calculated on the original cost to the Old Company. He
passed an order accordingly granting depreciation on account
of macliinery on Es. 3,41,653 only instead of Rs. 16 lakhs as
claimed. The total cost of machinery to the old Company
was Es. 16,53.427 but that included Es. 13,11,774 on account
of machinery purchased up to the year 1908, depreciation on
which was fully allowed already. Hence as per proviso (c)
to the above section 10 (2) (vi) this cost was excluded and
depreciation at the prescribed rate of 5 per cent, allowed on
the balance of Es. 3,41,653. As regards buildings, the total
cost to the Old Company was Rs, 5,50,834 and depreciation
at the prescribed rate of 2-| per cent, was allowed thereon.
The assessees were thus assessed on a total income of 
Es. 1,03/231 as per the order passed on April 30, 1930, by 
the Income-tax Ofiicer.

‘'5. Against the abo\'e order of the Income-tax OfEcer; 
the assessees appealed to the Assistant Commissioner of 
Income-tax, Northern Division, Abmedabad, as per their . 
petition of appeal dated June 4, 1930 . . . The Assistant
Commissioner, however, disallowed their contention and 
confirmed the assessment levied by the Income-tax Officer 
by his order dated August 28, 1930 . . .

6. The assessees thereupon submitted a petition dated 
September 23, 1930, requesting me (the Commissioner) 
to either revise the Assistant Commissioner’s order under 
section 33 of the Act or refer the matter to the High Court 
under section 66 of the Act.”

(1929) 3 Ind. T. C. 302.
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î aisir.Kyoy
Taa Saeasite ûr.r,s

iu:ii 'Pile Coiiiiiiissiojier of Income-tax tliereupoii referred the
i :.r3Diissi.j.\EK following questions for the decision of the High Court:—

tS'COJIK-TAX:, 1 .1 • -Bomba’i; ■* Whether, when iiii sssessee succeeds anotlier m 
business, the words ' on the original cost thereof to the 
assessee ' in section 10 (2) (vi) of the Income-tax Act, 1922, 

\,iDri:!i,-viui» iQ the original cost to the person who is being
iictiially assessed or to the previous oAvner of the business, 
;ind

(2) Whether, in the circumstances of the case, the 
assessees are entitled to have the depreciation allowance 
under the said section 10 (2) (vi) of the Act calculated on 
the original cost to them or to the defunct Company from 
whose liquidators they purchased the business ?

The opinion of the Commissioner was that the ruling of the
Madras High Court referred to by the Income-tax Officer 
did not apply as it was based upon the English Act the 
provisions of which differed fundamentally from the provi­
sions of the Indian Income-tax Act. According to him 
the words on the original cost thereof to the assessee ” in 
section 10 (2) (vi) of the Income-tax Act, 1922, refer to the 
original cost to the person who is being actually assessed 
and not to the previous owner of the business and so in the 
circumstances of the case the assessees were entitled to have 
the depreciation allowance under the aforesaid section 
calculated on the original cost to them.

• Sir Jamshed Kanga, Advocate General, with A. Kirlce- 
Sniithi Government Solicitor, for the Commissioner of 
Income-tax.

B. J. Desai, with Messrs. Madhavji S Co., for the 
Assessee.

Beaumont, 0. J .;—In this reference the facts are simple 
and not disputed. There was a Company called Saraspur 
Manufacturing Company, 'Limited, which I will call the Old 
Company, which went into liquidation in the year 1924, and 
in the year 1928 its assets were sold to the Assessee Company,
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vmand a va.luatioii was placed for tiie purposes of tlie sale on 
various assets. The only asset to which reference need be 
made is the machinerA’ and plant which were vahied and eombax ' ’
purchased at Es. 16 lakhs. The question which has arisen 
is this. The assessees have claimed a deductio3i on their ‘ 
assessment for income-tax in respect of depreciation of AmffiDABAi.
machinery,, and the question is whether that deductioi] nermmmi o. ./.
should be based on the cost of the machiner}’ to the assessees 
or on the cost to the Old Company. Section 10 (1) of the 
Indian Income-ta^x Act provides that the tax shall be payable 
by an assessee in respect of the profits or gains of 
any business carried on by him. Section 10 {2) (m) 
provides that such profits or gains shall be computed after 
maldng the following allowance, namely,

'• ill respect of depreciation of suck buildings, machinery, plant, or furmture being 
tlif property of the assessee, a sum cqiiivalent to such, perceiitage on the original 
fiost' thereof to the assessee as may in any case or class of cases be x>rescribed.”

There are certain provisos to section 10 (2) (vi), and under 
proviso (6) an allowance to which full effect cannot be given 
ill any one year or years may be made up in any subsequent 
year or years ; and then in proviso (c) it is enacted that the 
aggregate of all such allowances made under the Act shall, 
in no case exceed the original cost to the assessee of the 
buildings, machinery, plant or furniture as the case may be.
Upon the language of the Act, therefore, it seems clear that 
depreciation of machinery is to be based on a percentage 
on the original cost to the assessee, and the word assessee 
is defined in section 2 (2) as meaning “  a person by whom 
income-tax is payable.’ ’ It is quite plain here that the 
income-tax is payable by what I may call the New Company 
and cannot be paid by the Old Company which has ceased 
to exist. Therefore looking at the plain words of the Act 
I should have thought that no question could possibly arise 
and that the depreciation must be based on the sum of Rs. 16 
lakhs which was the cost of the machinery to the Assessee 
Oompany. The learned Oommissioner himself takes that view*.
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and the Advocate General has not argued to the contrary. But 
CoMMi-sioNEi; reference which he has submitted the Conmiissioner-

eombIv'''" points out that a Full Bench of the Madras High Court in a 
pfiEsinEsev similar ease arrived at the conclusion that the deprecia-

tion should be based on the cost of the machinery to the Old 
AiiMKDABAo Vendor Company. The case to which the Commissioner 

Bimniurnt Q. J . refers is the ease of Massey & Co. v. Commissioner of
hmme-iax, Madras!"' Certainly the Court in that case did 
arrive at the decision alleged by the learned Commissioner. 
But the Judges do not appear to have considered the 
language of the Indian Income-tax Act. The then learned 
Chief Justice who gave the leading judgment starts
his judgment by saying The only question I propose to- 
ask myself in this case is whether or no there is anything to 
distinguish it from the Scottish case of the ScotMsh Shire 
Line, Ld. v. LctJieni''!'  ̂ The learned Chief Justice of
the Madras High Court then says that he has scrutinized 
the Indian Act and the English Act. and he is quite clearly 
of the opinion that there is no material diiference in the 
language of both these Acts. With great rcvspect to the 
learned Cliiei Justice I do not take that view. The'
phraseology and the scheme of the Indian Act seem to me 
to differ widely from the English Act upon this question of 
deduction on account of depreciation of machinery. Under 
the Enghsli Act depreciation is to be based on the diminished 
value of the machinery and plant b}̂  reason of wear and tear. 
There is no such thing in the Indian Act, under which 
deduction for depreciation is based upon a percentage on, 
the cost price. Therefore, a decision on the Enghsh Act can 
have little or no bearing upon the question w'e have 
to determine, and certainly cannot justify us in ignorinii 
the plain language of the Indian Act. With all respect 
to the learned Judges who decided the case, I think that v̂ e
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must refuse to follow tiie Madras clecisiou, and answer the ^
questions as follows : coMMissiô -Tiit

OF 1.\c o :m e -i 'a s ,

(1) When an assessee succeeds another in business, the' ' Pi:Esir>E?L V
words "on  the original cost thereof to the assessee^ v-.
in section 10 (2) {vi) of Indian Income-tax Act, 1922, ' Mnx?cv!.!
refer to the original cost to the person who is being 
actually assessed, and not to the previous owner of the c. ./.
business.

(2) Consequently in the present case the assessees are 
entitled to have the depreciation allowance under section 
10 (2) (vi) of tbe said Act calculated on th,e original cost to 
them and not to tbe Old Company from wbose liquidators 
they purchased the business.

No order as to costs.
Eangnekae, J. :—I agree.
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Ansivers accordingly.
E , G. E .

APPELLATE CIVIL.

Bej’ore. M r . Jiistice, Baker and M r. Justice Nanavati.

GHAGANLAL SAKERLAL (ohiginal A ppellant v. THE
PRESIDENT, TH AN A M UNICIPALITY FOR TH E CITY MUNICIPALITY Aagus/ ^S.
OF THANA A N D  OTHERS (OEIGINAL DBrEKDAITTS}, RESPONDENTS.=*' -------

Bombay Bistrict 3hmicipal Act [Bom. Act 111 o f 1901), section 167— Indian 
Limitation Act { I X  of 1908), section 29— Action against Mimicipalitijfor maliciovs 
jirosecution— Acquittal in previous 'proceedings— Limitation— Cause of action—

Malice— Seasonable and probable cause.

(1 ) That in order to succeed hi an action for malicious prosecution the plaintifl; 
must prove that the defendant acted maliciously, i.e., from some indirect motive 
and that there no reasonal)]e and probable cause for his action.

*Appeal No. 136 of 1926 from the Origiml Decree.
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