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There is no decided case on tlie exact point. We have 
oeen referred to the cases of Ramchanclra YasJivant Si^Mtdar 
V .  SadasJiiv Ahaji Biffotdar}^^ Vasiidev v. BalagiP Tangya 
Fala V .  Trimbak I)agd^  ̂ and Bhaiji Shammo v. Hajmiya 
MaJimnad}‘̂  ̂ But these are all cases of co-sharers, where the 
point of departure for limitation would be as in Article 144.

Here the redeeming mortgagor had no interest in the 
property in question, and was merely holding it as having 
been compelled to redeem it, and so long as the charge lie 
had on it was not discharged. The leading case seems 
to me to be that of Vasiidev v. Balaji. In this case the 
other party interested was a co-mortgagor and twelve years 
limitation was held to appl\̂  by Sir Lawrence Jenlcins 
and the point of departure was the date of redemption.

The other point—the real character of the transaction of 
the sale of the equity of redemption by Exhibits 62 and 
63—has been found against the appellants on the facts by 
both Courts below.

I think that the suit was not in time and that the appeal 
must be dismissed v.dth costs.

Decree confirmed.
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Before Mr. Justice Patkar and Mr. J^istke Murphy.

RAMGOPAL HAJARIM AL M A R W A M  and othi2es (oeigikal Oppojijdsts), 
Appellants v. JAITUNBAI, ■widow o f YA SIN B H A I o f  K atrad, s r  h er  
GENERAL A gen t F A K IR  MAHOMED MAHAIVIADBHAI (oBioiifAL Petitionee), 
Respondent.*

Indian S îcxession Act { X X X I X  of 1926), sections 263, 273— Probate—Forgery of 
will—Ap2)licuiio7i to revohe probate— Swbjeci-matter— Value, of estate for 
p'ohate loas granted— Appeal— Jwisdiction^Bombmi GiDil Covrts Act {XIT of 
1869), section 28A (2).
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Tke value of the auljiect-matter of a prolbatc ;ippli(-ation i.s the estate wliicli is the 
riiibject of the probate ; and if an appHeation is made for' rtivooation of probate on 
■j;round of forgery, the subject-matter in such an applifation innst be decided by the 
value of the whole estate for which probate is granted.

Laxmi T. Aba,̂ '̂>' follo^ved.

The appellants were appointed execntora of a will. Probate was granted to the 
appeUaiits in respec't of the property under the will whieh Avay Valued at Es. 6,6H0. 
Pending the probate proceedings respondent’s husband purchased from a chela of the 
deceased testator a portion of the property, covered by the will, valued at Rb. 1 ,()(10 . 
T!ie respondent applied for revocation of the probate on the gj'ound that the will was 
a forgery. The Subordinate Judge, acting imder the powers conferred by section iiSA 
of the Bombay Civil Coiirts Act, 1859, disiuissed the application. An appeal waK 
preferred to the Assistant Judge who reversed the order of the Wvdiordinate Judge. 
On second appeal to tlie High Court:

M d , that the AesiBtant Judge had no juriBdicticm to entertani th(' appeal as 
the subject-ihatter of the application wais tJic! esfaie for ■\v]ii(i}i jivohntv -vva.s grtintcd 
nnd 'vvhich Avas admittedty over Rs. SjOOO.

Second A pp eal a..gainst tlie decision of S. K . Patkar, 
Assistant Judge at Alimednagar, reversing the order made 
by G. M. Phatak, First Class Subordinate Judge a,t 
Ahmednagar.

Petition for revocation of probate.
One Narsingdas Guru Haribliajandas ma,de n, will on 

April 17, 1918, appointing tlie opponents executors. 
Narsingdas died on April .19, 1918. Probate of tlie will was 
granted to tbe opponents on January 15, 1920. Pen.din.g 
tlie probate proceedings, one Raglmnatlidas, a clielii of 
tke deceased testator, sold to the petitioner's husband, 
Yasinbhai, certain land covered by the will for a considera.tion 
of Rs. 1,600. Opponents dispossessed Yasinbhai of the lands 
in dispute. Yasinbhai filed a suit wdiich on. his death was 
withdrawn by the petitioner with liberty to file a fresli suit. 
On November 16, 1926, the present application was filed 
by the petitioner for revocation of the grant of proba-te on 
the ground that the will was a forgery.

The application was made in the first ijistajice in the 
Court of the District Judge and for the purposes of

'1' (1908) 32 Bom. 6.‘}4.
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jurisdiction the claim was valued at Es. 1,600. Tlie 
,̂â :)plication was sent by tlie District Judge to tlie First Class 
Subordinate Judge for disposal. The Subordinate Judge 
dismissed the applicatio]i as he was not satisfied that the 
will was a forgery.

On appeal to the Assistant Judge, a preliminary objection 
was raised that the a])peal did not lie to the District Court. 
The Assistant Judge overruled the objection on the following 
grounds:—

Section 2SA of the Bombay Civil Courts Act, 1S09, empo^vers the High Court to 
iiirest any Subordinate Judge -within Buch local limits and gubject to such pecuniii-ry 
limitation as may be prescribed witli all or any of the powers of a District Judge under 
the Indian Succession Act and paragraph 2 of that section provideK that the order 
made Tt»y Subordinate Judge shall be subject to appeal to the High Court or to the 
District Court a ccordmg as the amount or value of the subieet-matter eseeocis or 
does not excoed Rfi. 5,000. 8 o it ie apparent that the c][uestion of apjeai has to be 
decided according to the value of the subject-xuatter and as iu this case the value of 
the subject-matter is mentioned to be R,■s. 1,600 an appeal ■ivill lie to theDietrict 
Court and not to the High Court. It is true that the entire property covered hy the 
will is Avortli over Rs. 5,000 but the applicant is concerned M'ith only one of the 
survey numbers out of it valued at about Rs. 1,600 and so far as the apijhcaut is 
concerned the value which he can put on the probate is the Bum to the extent of 
which his interest is affected by the grant of the probate. Section 299 of the 
ludiaa Succession Act should therefore bereadsubject to the High Conrt Notification 
1OA above referred to which is issued under section 28A of the Boinbay Civil 
Courts Act and according to that notification an appeal will lie to the District 
Court. The fact that onK one appeal is provided by section. 299 of the Indian 
Succession Act does not afiect the question (see I.L .R . 17 Mad., p. 167).’ *

On merits the Judge came to the conclusion that the will 
was a forged one and therefore set aside the order of the 
Subordinate Judge and directed that the probate already 
granted should be cancelled.

The opponents appealed to the High. Court.
II. C. Coyajee, with J. Q. Rele, for the oj^ponents, submitted 

that the appeal to the Assistant Judge was not competent 
and that it ought to have been preferred to the High Court. 
The application v̂as made under section 263 of the Indian 
Succession Act to revoke the grant of probate. Admittedly 
the value of the property in respect of which probate was
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granted was wortli more than Rs. 5,000. The question is 
\diat is the value of the subject-matter of the applicatioa,|._ 

Haj.vkbial g-L|]3niit that in the case of an a,pplication for grant of
ISI-BHvr the subject-matter is the entire propert^y for which

the probate was granted and that an a.pplioation to revoke
the grant must bear the same valuation. If the value is 
over Rs. 5,000 the appeal would lie to the High Court, 
under section 28 (a) of the Bombay Givi] Courts Act. See 
Laxmi v. Aba,̂ ^̂  and Esoof HassMm Doofly v. Fatima

Section 273 of the Indian Succession Act points out the 
effect of a grant of probate and states that it affects the 
entire property. Therefore if the probate already granted 
is to be revoked the entire property for which it was granted 
will be affected and as it is more than Rs. 5,000 the appeal 
would lie to the High Court, The l!ourt cannot cancel the 
grant piecemeal since it affects the entire property.

K. A. Padhje, for the respondents. I submit that tlie 
subject-matter is the specific property which is stated in 
the application for revocation of the grant of probate and 
not the entire property for which the ])robate was grajited. 
The application is only concerned with the piece of liiiid 
conveyed. Under section 248 of the Indian Succession 
Act hmited gxants are allowed and I submit tha,t probate 
might be revoked if necessa,ry to the extent of the property, 
conveyed to the petitioner. The cha-racter of the will does 
not rest upon the property mentioned under the \vill. 
The Court must look into the nature of the forgery ; that is 
a question which is independent of the subject-matter under 
the will. I rely upon Laksliman Bhatkar v. Babaji BJiatlcar,̂ ^̂  
Sliet Kavasji v. Dinskajî '̂  ̂ and VacJikani v. VacMani}^^

P a tk a r  J. In this case a probate was granted on 
January 15, 1920, to .the appellants in respect of property 
worth Rs. 6,680. The appellants were appointed executors

(1008) 32 Boro. 034. (s> (I8 8 3 ) g Bom. 31.
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of the deceased testator by his will dated April 17, 1918. 
The present appjicatioii wslb made by the respondent for 
revocation of the probate under section 263 of the Indian 
Succession Act. X X X IX  of 19C1', on the allegation that the 
will was a forger}^ The learned First Class Subordinate 
Judge, acting under the powers conferred by section 28A of 
the Bombay Civil C'ourts Act, dismissed the a2)plication on 
'the ground that in his opinion he was not satisfied that the 
will was a forgery.

On appeal, the learned Assista^nt Judge came to the 
-conclusion that the will, Exhibit 141, was not a genuine 
will of the deceased Xarsingdas, and, therefore, allowed the 
iip]jIication and cancelled the probate already granted.

A prehminary point was raised before the learned Assi,stant 
Judge that the appeal did not lie to the Assistant Judge 
under section 28A of the Bombay Civil Courts Act, 1869. 
Sub-section (2) of section 28A makes a provision with regard 
to appeals as follows :—

“  Every order made by a Subordinate Judge by virtue of the powcrfi conferred 
upon Mm under sub-section (J) sliall be fjiibjeet to appeal to tlie High Court or t ie  
District Court according as tlie anaoimt or value of the subjec-t-matter exceeds 
■or tloefs not exceed five thousand ru}.ee.s.”

The lea.rned Assistant Judge held that the property 
covered by the will was worth more than Rs. 3,000, as in 
the probate granted by the Court the property was valued 
at Es. 6,680. But the learned Assistant Judge was of 
opinion that as the appellant was concerned with only one 
of the survey numbers out of the property covered by the 
will, which was worth Rs. 1,600, she was entitled to put the 
valuation on the property to the extent to which her interest 
was affected by the grant of the probate. The value of the 
subject-matter of a probate application is the estate which 
is the subject of the probate application. In Laxmi v. Aba,̂ ^̂  
where the precise point decided was that in so far as the 
provisions of the Probate and Administration Act are

«« (1908) 32 Bom 634.

IiA.MrrOrA3-j.
H a j a e d ia l

•Ia itx tsbai
YASr̂ BHAI
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inconsistent with the amendments introduced into the 
Bombay Civil Courts Act, the provisions of the first 
mentioned Act must be taken to have been im])liedly 
repealed, it was also incidentally remarked that tlie valne 
of the subject-matter represented the value of the est îte 
which was the subject of the probate application. Under 
section 273 of the Indian Succession Act of J 925, probate 
or letters of administration shall have eJ’ect over ;ill tlie- 
property and estate, moveable or immoveable, of the 
deceased, throughout the Province in whicli tlie same is 
or are granted. If tlie probate has tlie effect over till tlie 
property comprised in the probate, the subject-matter 
of an application to revoke the probate would extend to 
the whole property covered by the probate. It is difficult 
to divide the subject-matter of such an ajjplica^tion in 
proportion to the interest acquired by the ap])]icant. 
There is no provision for a limited revocation of the probate 
especially when it is sought on the ground that the wilJ is 
forged. Though according to the decision in LahJmian 
Bhatlcar v. Babaji B'hathar̂ '̂̂  the subject-matter of a claim 
within the meaning of section 25 of the Bombay Civil Courts 
Act, XIV of 1869, is tke specific thing sought by the plaintifT, 
it is clear that in an application for cancellation of 
the probate on the ground that the will is forged tlie 
specific thing sought by the plaintiff is not divisible as in. 
a partition suit.

We think, therefore, that the subject-matter of tlie 
application, which aimed at and would result in the 
cancellation of the whole probate, extended over tlie 
whole property comprised in the probate which was of 
the value of Rs. 6,680, and therefore, exceeded Rs. 5,000, 
and the appeal would lie not to the District Court but 
to the High Court. No other point was raised in this 
appeal.

'1’ (1883) 8 Bom. 31.
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We think, therefore, that the decree of the lower Court 
must be set aside oji the ground that it had no jurisdiction 
to hear the appeal, and we must direct the District Judge 
to return the appeal for presentation to the proper Court. 
The appellants to get the costs of this appeal from the 
respondent.

Muephy J. The only question we have to decide is 
the value of the subject-matter of an application to revoke 
the probate of a will, for on this depends the answer to the 
question whether the Assistant Judge, who revoked the 
probate, had jurisdiction to do so, and to hear the appeal 
from the decision of the First Class Subordinate Judge, 
who refused the application.

The estate was that of a religious mendicant, the executors 
had applied for probate, and it was originally granted them 
to the value of Ks. 6,680. The applicant, now respondent, 
was a purchaser of one of the properties covered by the 
will, from one Kaghunathdas, who claiming to be the 
deceased’s “ chela ” and heir sold it to her husband for 
Rs. 1,600. Under the will, the property was not vested in 
this person, and the applicant valued her claim at Rs. 1,600, 
which was the price paid for the land. But it is evident 
that the probate was granted as a whole, and there is no 
provision for a limited revocation in the Act, and can 
hardly be one in the case of a revocation ou the ground of 
forgery. If the probate was to be revoked, it would have 
so to be as a whole, and the subject-matter in such an 
application must, therefore, be decided by the value for 
which the probate was granted.

I agree that the learned Assistant Judge had no jurisdic­
tion to hear the appeal, and that he should return the 
memorandum of appeal for presentation to the proper 
Court.

Decree set ankle.
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