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the adoption, including that of inheritance to him, would 18
“devolve separately in each family—as in fact thevy musp SAs4ees

Danpaepa

according to the course of events in each family, and con- ORI
sequently that on the facts here the adopting mother would Smvsmsvzrrea

be the preferential heir; but this purely logical conclusion  amupiy s,
would not, I think, be in accordance with the doctrines of
Hindu law in connection with adoption. The fundamental
doctrine is that an adoption creates a son, who, though he
may be a stranger in blood, acquires by the ceremony not
only the rights of an heir in the adopting family, but a
religious or sacramental character, which endows him also
with the spiritual qualities of a real son, so that he can
perform and as efficaciously, all the religious duties of a born
son after his father’s death. This being so, I think that in
the special case we have to do with, the adopted son must
be taken to have had, on his death, two mothers, for it is
impossible in this view to differentiate between the real and
the adopting one, and in that case I think both surviving
mothers are equally the heirs.

L agree with the conclusion come to on somewhat different
grounds by my learned brother, and think the decree
challenged should be confirmed and the appeals against it
dismissed with costs.

Decree confirmed,
J. 6. R,

APPELLATE CIVIL.

Befare Mr, Justive Potkar and Mr. Jusiice Murphy.

VENKABADDI MARDEPPA LINGDAL, Appsiant v. HANMANTGOUDA Mrﬁf’ﬁ/ 10
RAMANGOUDA RULKARNI, RusroNpuny.* :

Hindu low——Saudayika stridhan—~Lroperty bequeathed from maternal grandfather—
Disposition of property without hushond’s consend.

Property bequeathed to a woman by her maternal grandfnther is her Sandayika
stridban, which she is competent to alicnate without the consent of her husband,
*First Appeal No. 503 of 1928, against the decision of K. G. Kulkarni, Joint Fixst
Clags Subordinate Judge at Dharway, in Speeial L. C. Civil Suit No, 117 of 1926,
ao-1 Bl Ja 81
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The texts on the subject: discussed.
Bhaw v, Baghunath® and Muthukaruppa Pillei v. Selluihumanal,® referred to,

Surt for declaration. ' ‘

Venkaraddi (plaintiff) was maxried to Tulsava in about the
year 1900. They never lived together as man aud wife,
On January 16; 1907, Lakshmappa, the maternal grand-
father of Tulsava, bequeathed by will all his property to
Tulsava. On June 24, 1926, Tulsava gifted away the whole
of the property to her brother Hanmanigouda (defendant)
without the consent of her husband (pluintiff).

On October 19, 1926, plaintiff filed a suit in the Court of
the Joint First Class Subordinate Judge at Dharwar for
a declaration that the gift was illegal and void. The svit
was digmissed for the following reasons - -

T

“When in thig cage the husband had abandoned Tulsava ginee the diate of her

marriage there could be no coverture as understoud by Tindu lew. When thus
Talsave was not o woman under coverture, she was competend to dispose of aay
kind of her Stridhan without plaintifi’s conset (27 Bom. L. R, 643).  The plaing
property vame to Talsava under the will of her maternal grandfather Lakshmappa,
When a bequest is from an affectionate kindred iike e mnternaf grandfather
it i saundayak (7 Bom. L. R. 936, 39 Mad, 208}, Sandayak can be alicnated by
a woman at any time withont the cousent of her hushand even assuming Tulsava,
wag under coverture.  Hoven if the property is non-sandayalk Tulsava wik competent
to alienate it us she had been abandoned by hor hushand and was not under his
coverture.”

The plaintiff appealed to the High Court.

G. N. Thakor, with 6. P. Murdeshiwar, for the appellant.

8. B. Jathar, for the respondent.

Parkar J. This was a suit brought by the plaintilt for
a declaration that the deed of gift passed by his wife Tulsava
in favour of the defendant, her brother, was invalid as it was
passed by ber without the consent of the plaintiff, her hushand.

The property in suit was bequeathed in 1907 by the
maternal grandfather to the plaintiff’s wife Tulsava, who
passed a deed of gift in 1926 in respect thereof in favour of
her brother, the defendant. According te the finding of the
lower Court, which we think is correct, the plaintiff and his
wife did not live together ever since they were married. The

@ (1905) 30 Bom. 229. @ (1914) 30 Mad, 208,
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learned Subordinate Judge held that the property which
- came to the plamtifl’s wife was saudayika stridhan, and there-

fore, she was competent to make a gift in favour of her brother

without the consent of her husband. In the alternative he

held that even if it were not saudayika stridhan, she was.

“competent to alienate it as she had been abandoned by her
hnsband and was not under coverture, and relied on the
decision in the case of Bhagvunlal v. Bai Dival.™

The question, therefore, in this appeal is whether the
property which the plaintitt’s wife obtained by hequest from
her maternal grandfather is saudayika stridhan according to
Hindulaw. According tothe decision in Bhaw v. Raglunath,™
saudayika stridhan is that which is obtained by a wmarried
woman or by a virgin in the house of her hushand or of her

tather, from her brother or parents. It iy contended on
hehalf of the appellant that this being a bequest from the
maternal grandfather, it is not obtained from her brother
or her parents and therefore it is not saudayika stridhan.
The dictionary meaning of saudayika is * whatever is given
to a woman at her marriage bv her parents, or a relative in
general, which becomes her own property.”

The text dealing with this question in Mayukha,
Chapter 1V, section X, pl. 5 and 8, (Mandlik’s transla-
tion, p. 93) is as follows :—

0 A wife, & oson, and aoslaveare all ineapuble of property.  Whatever they carn,
belongs to him to whom they belong *y that too hos velevence to wealth acguived by
mechanicnluvtsand the fite. 1t s also proper [to interpret the text axshuwiug) the
absence of absolute dominion even in the wdfireduwn ke or other [ripecies of stridh).
Hence, says Manu|Ch, [N, v. 198} 1" & womanshould never make [any] expenditure
out of the family [property] belonging to several or even Jont of] her own wealth
without the assent of bher busband’ . . . In o certain [kind of] property,
Katyayauna declores [their] absolute dominion, “That which i obtained by a
marrvied woinan, or hy a virgin in the house of her husband, or of her father, from
her brother, or ber parendts, is termed Scuduyika.  The indopendence of women who
have received the Saudayika wealth, is desirable {in regard to it]}, fox it was given [by
their kindred] for their maintenance out of affection. The power of women over
Saudayika at all times is celebrated both in respect of gift and sale, according to
their pleasure, even in [the case of] immoveables.”

2 (1925) 27 Bom. L. R. 633. @ (1905) 30 Bom. 229,
Mo-1 Bk Ja 8—1a
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In Colebrooke’s Digest of Hindu Law, Volume [T, pages 594

vosomaom and 595, after reciting the texts of Katy‘wa.na,, refevence is

Marprrea

.

TANMANTGOUDA
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Dalkeer J

made to several commentanck. Reference is made to
Chandeswara, who says that the words *“ from her brother
or her parents” arve merely illustrative and a gift from
affectionate kindred would include a gift from other persons,
Misra, instead of saying from other persons, says ‘ from her

own kindred, or from the relations of her lovd.”  Reference
is made to Jimutavahana who says :—* That which is received

from affectionate kindred (sudaya), is the gift of affectionate
kindred (saudayica).” Then Raghunandana’s commentary
is :—* That which is received from an affectionate father,
mother, or husband, or from: the kindred of these, is a gift
from affectionate kindred.” '
Apararka quotes also the text of Vriddha Vyasa as
follows :—
Herergl AR = R ad |
Bresngumend @g dEmiE sga ||
“That which is received by a woman cither at the time of or subsequent to the

marriage or which is obtained from the house of the father or the brother is called
Seudayite.”
In Snuiti Chandrika for the word 91 (brother), the
e . -, o0 q e ot .
word ¥ (hushand) iswused. In Snuiti (‘handrika, Ch, IX]
s. I, pl. 5 and 6, the texts of Katyayana and Vyasa aze cited.
See Setlur’s translation, page 260 -

*“45, The same autbor [Katyayanal] abo defines Sandayika s That which is
received by a married woman or by a maiden in the house of her husband, or of hep
father, from her brother or from her pavents, is termoed the gift of affeetionite
kindred {Saudayikal.’

“6. Vyas accordingly :—° Wealth which is received by o woman cither at the
time of, ur subsequent to, marriage, from the house of tho father or the hushaud,
is denominated Saudayika.’

The subject relating to the description of stridhan is dealt
with in Mitalshara, Ch. IT, 5. X1, Gharpure’s translation,
pages 270 to 274, and Mayukha, Ch. 1V, . X, Gharpure’s
translation, pages 127 to 131.

In placitum (4) the Mitakshara dealing with the six kinds

of stridhan mentioned by Manu says that the denomination
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of gixfold property of a woman is intended not as a restriction
of a greater number but as a denial of a less. Tt would,
therefore, follow that the texts are not exhaustive but illustra-
tive. In placitum (5) Saudayika is defined as follows :—
“¢ That which s received by a married woman or by a maiden,
in the house of her husband or of her father, from her brother
or from her parents, is texmed ° a kind gift * (saudayikam).”
A gift after marriage in the house of her father would include
the gift from the father’s relations. Further Yainyavalkya
in verse 144 mentions a kind of stridhan #gz< (Bandhu-
dattam) that which has been given to a woman by her kindred
and is explained by Mitakshara as follows :—“ By her
kindred, i.e., by the matribandhus as well as pitribandhus
of the damsel.” A maternal grandfather wouvld be included
in the matribandhus.

Mayukha in Ch. 1V, section X, pl. 5 to 8, Gharpure’s
translation pp. 128 and 129, deals with the text of Katyayana.
In pl. (5) the Mayukha in dealing with the texts of
Katyayana and Vyaga says that even immoveable property
call be given in gift by father, mother, brother, husband
and kindred (Dnatr). In pl. (7) and (8) distinction is made
as regards wealth acquired from mechanical arts and received
from a stranger and also presents at the time of supersession
(Adhivedanika) which can be spent with the assent of her
hushand, and in pl. (8) reference is made to the power of
disposal over saudayika as being stridhan over which the
woman has independent power of disposal on the ground
that it is given out of affection and for maintenance.
Distinction is, therefore, made between a gift from kindred
which term would include maternal grandfather and gift
from a stranger as regards the power of disposal.

Mayne in his Hindu Law, 9th Edition, pp. 971 and 972,
after referring to the text of Katyayana and Vyasa, states :—

*“ Provided the gift is made by the hugband, or by a relation either of the woman
or of her husband, it secms to be immaterial whether it is made before marriage,
at marriage, or after maryiage ; it is equally her saudayike.”
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1052 The same view is accepted by CGolapchandra Sarkar

‘«ﬁmmwm Shastri in his Hindn Law, 6th KEdition, p. 638, and by -
ARDEPPA o

v Sir Dinghah Mulla in his Hindu Law, 7th Kdition, p. 142,
] TGO P . . 1
Hamunteocos followed in Emperor v. Sat Norain.”
e Sir Gurudas Banerjee in lus Iindu Law of Marriage

and Stridhan, 5th Edition, p. 837, observes that “ Seudayikq,
or gift of aflectionate kinsmen, is explained as being & general
name for several sorts of stridhan.”

In Bhaw v. Raghunath,” the oritti was inherited by the
woman as the bequest to her by the grandmother was invalid,
and the precige point under considevation did not srise for
decision.

In Muthukaruppe  Pillai v, Sellathammal,” Seshagiri
Ayyar J. observes as follows (p. 300) -

“ An examination of the various commendasior glows that strvidhanam property
s diviible into Yautole and dyaatabe.  Yeautake s that which s givenat the nuptial
fire. That interpretation is in aceordanee with the ctymological gignilicance of the
term. Tn that term, moreover, are included all gitts nmade doring the marriage
ceremonics.  Agautala is gifl made hefore or after marriage.  Suudeyile includes
both Yauwlake and Ayeutala not received from strangers, L is defined 1o be gifls
from affectionate kindred. This properky can be dealt with by o marvicd woman in
any way she likes,”

The gift or bequest from a maternal grandfather, having
the essential attribute of a gift from relations or affectionate
kindred falls within the class of stridhan called saudayika,

I think, therefore, that the lower Cowrt is right in holding
that the property obtained by the plaintifi’s wife by bequest
from her maternal grandfather is saudavika stridhan, and
she can alienate it without the consent of her husband,

It is, therefore, unnecessary to go into the alternative
ground on which the decision of the lower Courb is based,
and consider the decigion in the case of Bhagranlal v. Bag
Divals,™

We, must, therefore, dismiss this appeal with costs,

Merpny J. This is a plaintifi’s appeal and the grievance
is that the Court below has refused him a declaration that

W (1030) 53 AlL 437, - @ (1914) 50 Mad. 208,
& (1900) 3¢ Bom, 224, 4 (1925) 27 Bom. 1. 1. 633,
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his wife had no power to give her stridhan estate to her
brother, during the continuance of their marriage and
without his assent. What he set out to prove was that
the property gifted was ordinary stridhan and not the
kind which is excepted from the reed of the husband’s
sanction before alienation, and that he has been living
with his wife, in order to counter the finding of abandonment
of the Court below.....

As to the first point, the decision turns upon whether
the property in question is of the class of stridhan known
as saudayika, or not. If it is, then the hushand’s sanction
was not necessary to the wife’s gift. This property which
consists of a house and some land, was willed to the defendant
by her grandfather., To discover the answer we must
refer to one of the governing texts of the Hindu law,
According to Mr. Ghose’s translation of this text, quoted
in the judgment in Muwthukaruppe Pillai v. Sellathammal,”
sandayika is, “ whatever is received from the hushand’s
father’s family, from the brothers, or from the parents.”
According to the translation in Sir Dinshah Mulla’s
work on Hindu Law, the meaning of the text is * what
a woman, either after marriage or before it, either in the
mansion of her husband or of her father, receives from her
lord or her parents iy called Saudayika, that is, a gift from
affectionate kindred.” Our attention has been drawn to
another version to be found in Golapchandra Sarkar Sastri’s
book on Hindu Law, which is to the following effect :  That
which is received by a married woman or maiden in the
house of her husband or of her father, from her husband
or from her parents, is termed the gift of affectionate
kindred.”  The word itself means good kindred and this
finds expression in the term of “ aflectionate kindred.”

Mr. Thalkor’s main contention has been that there is no
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text which includes as saudayika a gift from a maternal

grandfather as in this cage. Oun the other hand, gifts from
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W32 strangers come within another category, and unless we
Vexkaraonr - consider the grandfather as included in the group of parents,

MannrEre
M fhere is no pl&ce for him in this connection, for clearly he

Hasammaound o of o gtranger. The case law does not solve the exact
My /. question before us. The Ieaclu_lg cases  are Bhay v,
o Raghunath® and Muthukeruppe Pillar v. Sellathammal,®
The Bombay case was a decision that property got by
inheritance was not saudayika, though it had originally
been got as a gift, and it was held that the gift was exhausted
on the donor’s—a Hindu widow’s—-death owing to her limited
estate. In the Madras case, the property had been gifted
by the father to the daughter, and it was held to be sandayika
as being included in the gifts from affectionate lindred.
Neither of these cases really cover the point we have to

decide.

It is clear that the plaintiff can only succeed if we hold
that the terms used in the text are meant to exclude all
donors except the husband, or the father, or the brother
or the mother, that is, who are not mentioned. Personally
I think “ parents ” would include a maternal grandfather,
as this view seems to be more in harmony with the general
ideas of the Hindu law on the subject, as in the case of
bandhug where the mother’s father is not mentioned in the
list of the matribandhus but has been held to be neluded
logically, the reason given being that the text i illustrative
and not exhaustive. Similarly, the word son has been used
in the text, and has been beld by the Cowrt to he used in
a generic serse and not literally. So here it seems to me
that the real meaning must have been to include hoth the
ancestral lines, and not to limit it to the immedinte purents
of the person mentioned.

I agree, therefore, that the case Lag heen rightly decided,
and the appeal must he dismissed.

Appeal dismissed.
B. G R,
W (1905) 30 Bom. 229, @ (1914) 39 Mad. 208,



