
APPBLLATK CIVIL.

Before Mr. Jimliva 'J’nlkar a n d  Mr. .Ivdh'v. liarh-c.

IV)H2 BIST.RTC'T s c h o o l  B O A llO , lU -IA l'lT i;, (o k u h n a i, D k kh n oa n 'i'),

April 22 Apphtxant •«. B H A G W A N  VASUDEV M'ARATll K (ortotn.m,
PLATWTIIi'V), I'llWiniNnKNT/''

Bombay LorM Boards /Id (Bow. Ad VI of JHH.r), wJioH ■IT -HrJmnl Board
body—Lmhilifi/ io I>i> Hntd us vorporahi body... Prlnidrji I'hiiirntiioi Ad {Hunt. Ad /I '
of ]  923), isedinn 3.

A  School B oard  is a f.reatioi'i t)f tU« l*i'itaai\v I ’ diifAl'ioti Ai-(., iiiid hsit-i .‘ i st'pan il^  
and indejioudont. cxiytoiuc.e apai-i fro ia  tU<' Uisf r'u'.t. Local lloiU'il. II' iw lUil. a liraiiiili 
o f  fcho District. LuciU ,li(«;u'd. Il; iw n. dorpom k'. b o d y  and in liahln 1o Ix* siu^d us stich.

Appeal from onlcr â âjjii.st lAiu oi Iv. I>.
Wassoodew, District Judge of Bijapiir, r(_vv(‘rBin'.̂  tlv(̂ , d(M'*d’(‘.e 
passed by M. B. HojiavMr, Subordiiuitc of Bija.piir.

The facts material for tlie piirposos of tliis r<ip<)tti are 
stated m tKe judgment of Patkar J.

A. G. Desai, for the appellant.
y . N, Nadharni, witli M. N. Oka aud, R. A. JaJhagirdm'. 

for the rcwspondent.

Patkar, J. These are uiiie appeals from. ordei'S suMsiiig 
out of suits iustitnted by th(? f)1;iiiitii!a, wbo iiri' tcjachtM’M, 
servijig in the District School Boar<l of Bij5if)ur5 <;'.oii,stitut(;<!. 
imder the Bombay Primary h]duca.ti()u A(d% IV of ID23, 
ameiid.ed by Act XV of B)27j for daimii^es I'or (h\î ra<hi,tiou 
and punishmentB inflicted by the Distric*.!* Heliool fiojvrd, and 
for an injunction restrabiitig tiu'. Board from giving- ivlf(3(;t 
to its resohitions, dated, July 16, J028, juhI ]VI'a,y 22 , H)2<S.

The learned Subordinate Judge Iwdd that tlu*. S<Jio<)l 
Board is not a corporation, and therof<jr(  ̂ But̂ h. a i-ody, 
although it may have been given certain, poworK, liavS n,ot Ihmju 
saddled with, the liability of being sued in the Baivjc ma,iiner 
as the District Local Board incorporated under H(jctioji 47

*  Appoal f r o m  0rd<!r K<». ]!> o f
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of tile Bomlbay Local Boards Act (VI of 1923), and if a poi\ er 
-to sue or be sued was intended to be coxiferred on. tlie nisxMOT School 
School Board, provision ought to have been made either in " ' 'v.
the Bombay Primary Education Act or in the rules made 
under that Act.

On appeal, the learned District Judge held, firstly, that 
the School Board was empowered to act in respect of certain 
matters reserved under the Bombay Primary Education 
Act and the rules made thereunxier, and therefore the Board 
was a corporation, and that if not a corporation, it was 
a quasi-corporate body so far as tlie powers entrusted to it 
were concerned ; and., secondly, that the School Board, if 
it is guilty of tort, is liable to be sued, and the suit ought 
not to have been dismissed under Order I, rule 9, Civil 
Procedure Code.

We think that Order I, rule 9, Civil Procedure Code, is not 
quite pertinent to the esseniiial point under consideration 
and relates only to a m.atter of procedure.

Tlie only question is whether the defendant School Board 
is a corporate body and. is liable to be sued, as such. It is 
contended that tlie School Board is not a co.rporate bod 3̂ 
and the suits ought to liave been hied against the District 
Local Board because a School Board has not a separate 
existence, it is only a brancli of the parent body, and the 
School Board is not a coTporation.

It appears to us that the School Board has a separate and 
independent existence. The School Board, is a creation of 
the Bombay Primary Education Act by section 3, clause 1 , 
of Bombay Act I V of 1923. Though the powers given to 
the School Board are subject to the general control of the 
District Local Board, it appears that the School Board has 
a fund, of its owi. One-third is contributed by the District 
Local Board and two-thirds is con,tributed by Government 
accordinti’ to section 80 of the Bombay Local Boards Act,
VI of 1923, and rules 141 to 146 of the rules under the
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1982 Bombay Primary Education Act/lIJjule;!: ru le '14..I t,Ue 

©is’mcT School pxiinary eclucatioji fund at th.6 d.isp<)sa.i ot tlie Scliool 
350ARD, Bijatob of .several items, prijicipally, tire griiiit inado by tluv

local authority wliicli is the District Loca,! .I.̂ (>a,rd, and tiw 
grant payable by G-ovenrment ou account of pihtuiry 
education, and other item' ,̂ Under rule U2 the ])aynuvut 
is to be made by a cheque signed by the Bdiool J->oa,rd. 
Administrative Officer and countersigned by the ('■liairn.um 
of the School Board, or in his absence, by tlie Vice-dhairnuwi 
or other member of the Scliool Board to \vb.oni the power 
of countersigning cheques has been delegated b\' the 
Chairman. All disbursements shall be made by the Bchooi 
Board Administrative Officer under rale 144, and accounts 
of receipts and expenditure of the School Boa,rd of a, looaJ 
authority are to be kept in such forms a.s a,re ])rescribed by 
Government under rule 145. Kules liave been fra,mod by 
G-ovexnment un.der rule 145 of the Bcjiubay Î rirn,ary 
Education Eules by a notiiication No. 3G31 dated Jusû  16, 
1930. The seal of the Scliool Board is referred to in rul(i 2 , 
vsub-clause {3). Under rule 23 all buildings vesting in the"' 
School Board shall be entered in a. register. Under i’id,e 24 
the whole of the School Boa,rd’,s propert)^ as recorded in tlie 
register of moveable property and tlie I'e-gister of 
immoveable property shall be verified a,nniially by the 
Administrative Officer. Under rule 26 a i-eoord of all 
investments shall be maintained in a register of investments. 
It appears clear from these rales that the School Board 
and can hold property. There is no provision contained 
in the Bombay Local Boards Act or i3i the Bombay Primary 
Education Act giving power to the District Ijooal Boa.rd'H 
to revise or veto a decision of the School Board in th(i 
exercise of the powers committed to its care. Under rule 
35 {h)it has power to prescribe the curriculum to be followed. 
It has also power of initiating a scheme for free and com­
pulsory education under rule 33. Under sections 20 and 21 
(i) of the Bombay Primary Education Act it has power of
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issuing an attendance order and prosecuting the parent in ^  
ilie case of default of attendance of a ckild at my  approved 
.or recognised scliool. It lias also p>ower of appointing all 
members of tlie administrative, supervising; aaid inspecting vIsudbT 
staff and all members of tlie teacliing staff under rule 34 («),
,̂nd to punisli and for serious misconduct or gross inefficiency 

to dismiss under rule 34, clause (<?). These powers are under 
tlie Bombay Primary Education Act and under the rules 
framed under the Bombay Prim.ary Education Act. It is 
•clear, therefore, that the Scliool Board is a creature of the 
legislature, and has a separate and independent existence.
^part from the District Local Board.

The next question is, whether the School Board is a branch 
of the District Local Board. There is nothing to warrant 
that inference from the j^rovisioiis of the Bombay Primary 
Education Act and the Bombay Local Boards Act. It is 
not a committee of the District Local Board, because the 
members of the School Board need not necessarily be the 
members of the District Local Board according to section 3 , 
clause (i), of the Bombay Primary Education Act (IV of 1923).
The School Board exists during the interregnum~Uie District 
Local Board ceases to exist after the term of its e^^stence 
and the new District Local Board is formed. During the 
interregnum the president and vice-president of the Local 
Board can carry on the ciiri-ent administrative duties of 
their ofli.ce until the election of the ncAr president and 
vice-president under section 27 of the Bombay Local Boards 
Act. According to sub-section {3) of section 3 of the 
Bombay Primary Education Act the term of the School 
Board shall be co-extensive with the term of the local 
authority ; and at the end of such term the members of 
the School Board shall vacate office, provided that they 
shall continue in office till a n,ew School Board is appointed.
Jj'urther, under section 39 {3) (a) of the Bombay Local Boards 
Act, the president or vice-president, if appointed a member 
of any committee, shall be ex-officio chairman thereof. In



the case of Soliool Bourd they have power to elect their own 
Disteicjt School chairman from amongst the m.enibers of the Board, imdei*̂  
•BoAKi>, ^̂ bi.upuR clause (5). Tlie School Board is, therefore, not a

conunittee of the ]3istrict Local Board or a branch of the
“— , parent bodv, the District Local Board.

Putkar J.  ̂ ^
The last question is whether the School Board is a corpora­

tion hable to be sued. According to Halsbur5' ’s Laws of 
England, Volume VIII, paragraph 706, five things appear 
to he essential to the creation, of a corporation, namely, 
(1 ) lawful authority of incorporation ; (2) the person or 
persons to be incorporated ; (3) a corporate name ; (4) a 
domicile ; (5 ) wordfi sufficient in’ law, but not i'estrained 
to any certain legal and prescript form of words, n ie- 
learued District Judge has discussed tlie question in 
pai'agraph 12 of iiis judgment aiid held that “ the .sciiool 
board has originated from the lawful authority of the
Legislature, l̂ t has a name and place and certa;i’i quaiitum 
of designation of persons. It has certain statutory powers 
and duties beyond those which ordinary per.soiivS possess 
and can exercise.” It is contended on behalf of the appellant 
that there is no seal of the School l^oard. It is urged on 
behalf of the respondent that the seal is referred to in. the 
rules framed by Government under rule i.45 of the Bombay 
Primary Education Rules, 1924. It is not necessary to gO' 
into that question, for possess.ion of a common seal is not 
essential for a corporation. The point has been covered 
by the decision in the case of The Cantonment; Commiitee  ̂
Poona V . Barjorji Bamanji^ '̂ where it was observed, as 
follows (p. 289) :—

“  This coinmifcteo we find to originate in u. lawful aiitilLdiity, i.e., of tlw} LojanHlatvM'o. 
It; has a name and. a place iincl a cjortaiii qnajitum of (.loHigiiiatioii o,f p,<ii'soua. U, lias 
atatutory powers beyonil tlioso of tiui coimtion law. T1k> abKonoo of Hpetificalion of a 
seal or anamo iu which to sue or bo siiocl is inflitforoiit if it ho cofpoivitioii, na hik'Iji 
incidents annex tacile. '̂’

In that case reference was made to the judgment of Bayley J. 
in The Gonsefvators of the River Tone v. and it was

(lSSf») ,14 Boni. <2! (JS:29) lU ]?. & ('. g # .
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observed that the cantonmeii t committee m that case wexe to 
execute certain pablic purposes and they had no private -School
purposes of their oTvn to answer. It was further observed 
(290) :—

“  For the purposeti of tlie Civil Prooedure Code, tKo opposite view would, we tkiuk, Patkav J.
1)0 highly ineonve(lient : tko person contnioting with the committee or its officer 
would then have to aHcei-taiu the name and circumf-'lanoos of the members w th  wliom 
he c,c>ntractH, and to keep an t̂ ye ou their rctirenicnt from tlu» Board.”

There is no provision either in the Bombay l^ooal Boards Act 
or the Bombay Primary Education Act making the District 
Local Board hable for the acts of the School Board. The 
definition of a corporation given in. Halsbury’s Laws of 
England, Volume VHI, paragraph 083 is as follows :—

“ A corporation aiggregato has been defined, aa a colloction. of many individuals 
imited into one body under a special denoiaination, having perpetual aucoeaaion under 
an artificial form, and vested by the policy of the law with the capacity of acting in 
several respects afi an individual, . . . ”

See also the definition of Gri'ant in his Law of Corporation in 
the foot-note (5). It appears from the general scheme of the 
Bombay Primary Education Act that the members of the 
School Board cannot act individually, and have to act 
collectively, that the School Board has a perpetual succession 
and capacity to act as an individual. .As the allegation 
of the plaintiffs is that the School Board committed the 
tort complained of, I think the School Board is hable to be 
sued, as, in my opinion, it is a corporate body. I, therefore, 
think that the view taken by the learned District Judge 
that the School Board is a corporation is correct.

I would, therefore, dismiss the appeals with costs.

B a i i l e e  J. The definition of “  corporation ” given in 
Halsbury, Volume VIII, page 301, runs as follows :—

“ A corporation aggregate has been delined as a collection of many iadiyidmla 
luiited into one body under a Kpooial denomination, having perpetual sucoeasion under 
an artificial form, and vested by the policy of the law with the capacity of acting iu 
aeveral respects ati an individual, . . . ”

Bk Ja 7— 5
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Tlie body set up by the legislature called the School Board 
DisTRKri' iSoHoor. answers to this description, and it is immaterial th,at tliey are.  ̂
boaki), .MAPI, It luany respects by the District Local Board, the

^\SnEv parejitbody. It is also immaterial that their powers are very 
limited. If they are corporate bodies aaid act a.s a corpo ra,ti,on 
then the fact that they are not called a c(rr|)oration iu the Act 
also seems to me to be immaterial. We must look to the 
substance of the Act and find out what the legislature really 
meant and not to the description or rather want of; descrip­
tion as in this case. It has been argued that this corporation, 
though they have powers, cannot be aued for their liabilities 
inasmuch as the legislature has ju^glocted to insert in the 
Bombay Primary Education Act a,ny provisioji of the nature 
of the provisions made in the Bonibay Local Boa,T<is Act 
under section 47, which provides tha,t a District or T‘iluka 
Local Board may sue and be sued in its corporate name. 
But, when the leoislature gave these corporate bodies of 
their creation rights and duties, they gave them powers 
which might be used and also be abused, and if they abuse 
their powexs given them, it is a pa,rt of the general law that 
they may be liable to be sued whetlier iji contract or tort.
I do not know whether it is possible for a local legislature 
to create a body and give it powers an,d to provide that it 
shall not be liable to be sued for abuse of such powers. But 
certainly it cannot be presumed that the bodies set up by the 
local legislatures are free from the jurisdiction of the Courts. 
It is quite clear that the legislature in. this case has made no 
attempt to free the School Board from the jurisdiction of 
the Courts. I agree with my learned brother that the 
decision of the learned District Judge in all these cases was 
correct, that the suits against the School Board were 
maintainable, and that the appeals must be dismissed 
with oostcj,

Afpeah (limmsvd.
J. (>. R,
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