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1935 and the Courts have got to give effect to the rule as it is
Raoumat yworded. 1 think, therefore, the lower appellate Couxt
.

SERIPAD  wag right in holding that the suit was not validly institutéd

- BALWANT _ o . . . b .t
as the plaintiff did not first pay the costs of the opposite
Divatia party. The decree of the lower Court' iz, therefore.
confirmed, and the appeal is dismissed with costs.
 Appeal diswissed.
' J. G R
APPELLATE CRIMINAL.
Before Sir J éh-ib Beaumont, Chief Justice, and Blr. Justice N. J. Wadiu.
1835 Mzs, D'CUNHA AND TWO OTHERS (ORIGINAL ACGUSED), APPLICANTS .
 August 13 EMPEROR.*

e

Indian Penal Code (et XLV of 1860), section 441—Criminal trespuss—-Iniention te-
annoy—I ntention to wssert a supposed legal viyht and anmoyance @ mere LONSCHUENCE-—
Na offence commiited.

In order to establish a charge of criminal trespass it is essentiul for the prosceution.
to prove the intention laid down in the section. Such intention must always he
gathered from the circumstances of the case, and one matter which has to Le consi-
dered is the consequences which naturally flow from the act because a man is usually
presumed to intend the consequences of his own act. - But that is only one clement:
{rom which the Court has to discover the intention of the party who trespasses.

The real intention may be to annoy, or it may be something else, and the annoyance:
& mere consequence, possibly foreseen, but not intended or desired. 1f itis the Iatter,

there can be no offence of cximinal trespass under section 441 of the Indian Penad’
Code.

In execution of a mortgage decree obtuined by the complainant against the first
accused the complainant obtained an order for delivery of possession of the property
wkich was a bungalow and, on August 23, 1884, the official of the Court gavo him.
possession.  The childzen of the first accused raised a claim disputing the right of
their mother to mortgage the property which they contended had belonged to theiv
father and on their applying for o stay of execution, the Court, in which the coni-
plainant’s mutter was pending, granted on the same day an ovder staying execution.
Later in the day, the accused arrived at the bungalow, occupied the verandah and

eventnally gotinside the house which the complainant alleged constituted gn act
of eriminal trespass.

* Criminal Application for Revision No. 202 of 1935,
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The accused having been prosceuted for an offence of house-tresyass under section
448 of the Indian Penal Code :—

=~ Held, that the act of trespass alleged was pot done with intent to commit an offence
or to intimidate, insult or annoy any person in possession of the praperty, but was
done with the intention of asserting a supposed legal right.

- Bmperor v. Lakshiman,™ distinguished ;

Bz _Parte Mercer, In re Wise,'® Holl&ml, In re. Gregg v, Holland,'™® referred to.

CrmwAL REVISIONAL APPLICATION against an order of
D. C. Joshi, Additional Sessions Judge, Pouvna, in Criminal
Revisional Application- No. 12 of 1935, confirming an, order
of conviction and sentence passed by V. G. Mankar, Canton-
ment Magistrate, Ifirst Class, Kirkee, in Ciiminal Cases
Nos. 266 and 280 of 1934.

Criminal trespass.

One Dinshaw Shapurji Kap‘adia (complainant) got a

_mortgage decree against Mrs. S. D’Cunha (first accused)

and in execution of that decree the complainant obtained
an order for delivery of possession of the property. The
children, of Mis. D’Cunha then taised & claim that the
mortgaged property had belonged to their father and that
their mother had no power to mertgage it, and they (accused
Nos. 2 and 8) applied for stay of exceution and, on August
23, 1934, the First Clase Subordivate Judge granted an order
staying execution.  On the same day the bailiff in execution
of the decree gave *he complainant possession of the
bungalow. Later in the day, the three accused arrived at
the house and it was alleg‘ej that the complainant’s men
were driven out of the compound and the accused sub-

sequently got into the verandah of the house in the evening

of August 23 and the next morning the comglainant found
that the accused had got inside the house. -
" The accused were subsequently charged with having
cornmitted an offence under section 448 of the Indian Penal
Code in the Court of the Cantonment Magistrate, First

@ (1002) 26 Bom. 358. © (1386) 17 Q. B. D. 290.
® [1902] 2 Ch. 360. ‘
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D'Cryaa (Mes. )
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““"  (Class, Kirkee. The learned Magistrate found the accused
Do sus Ozs.) guilty and, in convieting them, he sentenced the first and the
purenon, second aceused o pay a fine of Rs. 15 and the third accisad
to pay a fine of Rs. 10 or in default each to undergo simple
imprisonment for one week. The Magistrate further
directed, on application of the Gomplamqmt that the
possession of the bungalow should be restored to the
complainant under section 522 of the Criminal Procedure
Code.
Against thiy order of convlctlon and sentence the accused
pleferred a Tevisional application to the Sessions Court,
Poona, and the learned Additional Sessions Judge confirmed,
on May 8, 1935, the order passed by the lower Court. ‘

The accused applied to the High Court.

Carden. Noad, with V. N. Chhatrapate, B. I Bhiladwaln
and M. S. Bey, for the accused.

Ser J. B. Kanga, with K. N. Koyajee, for the complainant.
No apgesrance for the Crown.

Bravmont C. J. Thic is an application in revision
against an order made by the Cantonment Mmmm«
Tirst Class, Kirkee, convicting the accused of feriminal
'Trespass; under section 448, Indian Penal Code, and directing
possession of the house dl]eoe1 to have been trespassid
upon to be returned to the compl‘mmvt under seetion 522
of the Criminal Procedure Code. '

The relevant facts are that the complainant got o mortunge
decree against accused No. 1, Mre. D’Cunha, and in execution
of that decree the complainant obtained an order for delivery
of possession. The children of Mrs, D'Ctmha then raised
a claim that the mortgaged property had belonged to their
father, and that their mother had no power to norgage
it, and they applied tor a stay of execution, and on August 23,
1934, the First Class Subordinate Judge in whose Court
the matter war pending granted an 01(10‘ staying exeection.
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That, no doubt, was an order in favour of the children, but if 1958
‘execution wss stayed in their favour, the natural vesult ™ Coxma (s}
‘would be that they and their mother would remain in the Eatengor
houge. On the same day, namely, August 23, 1934, the Beaumont €. J.
bailiff, in execution of the decree fcr possession, gave
posgessior to the complainant. Later in the day the ace ns'ed

arrived at the house, and it iy suggested, were guilby of
criminal trespass. Now the actual complaint is that the
complainant’s men were driven out of the compound, and
according to the complainant he then told them to go home

as it was raining, and he Jeft Mis. I’Cunha 224 ber children

m the verandah of the liouse in the evening of the 23rd

August, and next morning he found that they had not
‘remained in the verandah of the house, but had got inside

the hiouse, and that was the criminal trespasy comypleined of.

The complaint was lodged on August 24, and it is, I think,
unfortunate that the learned Magistrate did not take the

view that this was a case in which the complainant was

seeking to enforce a civil right by means of the criminal

Courts, and that no criminal act was shown. The amount

of public time and public money which is wasted in this

country by criminal complaints the sole object of which is

to try and improve the position of the complainant in civil
Iitigation 1s really deplorable. However, the learned
"Magistrate does not seem to have perceived that this was

merely an attempt by the complainant to recover possession

of the house without going through the procedure which

would be necessary in the civil Court, and he convieted the

accused of criminal trespass, and made an order for posses-

sion under section 522. The learned Magistrate finds that

vacant possession was given to the complainant by the

official of the Court, and then he says that from. the pancha-

name it seerns that all the doors were closed and locked and

the accused got entrance by forcing the door which was

bolted from inside. That is the only act of trespass. Then

he says, “ I find that this act of the accused of taking law
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., 1985 into their own hands by forcibly entering mto the hungalow
3}’0['“—:}—(311‘&) clearly shows their intention of annoying the complainant.”
Bxesnon Under the common law of England trespass is not a
Beaumont ¢ J. criminal offence, but it is made a ermminal olfence by the
Indian Penal Code in this country in certain circumstances.

Criminal trespass is defined in section 441 in these terms :

“ Whoever enters into or upon property in ihe possession of anothur with infent fo
commit an offenice or to intintidate, insult av annoy axy peson in possession of such,

FIR1]

property . . . issaid to conimib  rriminal trespass
Now in this case there was nobody actually in qcmp‘:z.t.iqn
of the house at the time of the alleged trespass, and there-
fore there could not have been any intention to intimidate
or insult anybody. But the learned Magistrate finds,
in the passage of his judgment which T have read, that
there was an intention to annoy. In my judgment, inorder
to establish a charge of criminal trespass it is essentiul for
the prosecution to prove the intention laid down in the
section, in this case, the intention to annoy. Intention
must always be gatliered from the circumstances of the
case, and no doubt one matber which has to be considered
is the consequences which naturally flow from the act,
becatse a man is usually presumed to intend the conseguences
of his own act. But that is only one element from which
the Court has to discover the intention of the party who
trespasses. Was the real intention to annoy, or was the real
intention something else, and. the annovance a mere
vonsequence, possibly fereseen, but not intended or desived ¢
I it was the latter, L am of opinion that there was no oifence
under the section. In the present case, inasmuch as at e
time when this trespass was committed the sccused had
actually obtained an order staying ths execution of the order
under which the complainant had got possession, it scems to
me that the proper inference to draw is that the aceused
supposed that they had a right to the possession of the
property, and intended to assert thab right.  Whether they
were right in their supposition is another matter, bt I ha v}e,
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no.doubt that they honestly believed that they were entitled 9%
*f:) possession of the house, and intended to assert their D'Coxma (Mzs.)
1ght. As the actusl trespass which the learned Magistrate meon
finds proved was merely getting from the versndah into the Begumont . J.
room of the house and as the complaint shows that it was -
Taining that night, I think a further intention may well

have been to keep dry, rather than to annoy anybody.
However, I think the dominant intention was to assert

a civil right. Sir Jamshedji Kanga on hehalf of the
complainant has laid stress upon the ruling of this Court in
Emperor v. Lakshman.® In that case, the accused, who

was executing a decree against his judgment-debtor, entered

the judgment-debtor’s compound by passing through the
“complainant’s house without his consent and notwithstanding

his protest ; and it was held that the accnsed was gnilty of
.criminal trespass. The case is clearly distinguishable on

the facts from the present case, because thére was no
suggested justification for the act of trespass, though
undeubtedly there was a good deal to be said for the view

that the real intention of the acsused was to get to the

house of the judgment-debtor, and not to annoy the
complainant. I do not find myself in agreement with

“the proposition of law eaunciated by Fulton J. at the
w?,pn<31*11s10n of his judgment and which he says is to be deduced

from the English cases to which he refers. The proposition

i8 in these terms (page 562) :—

¢ . . although there is no presumption that a person intends what is merely

. possihle result of his action or a result which though reasonably certain is not known
to him to be so, still it must be presumed that when & man voluntarily does an aet,
knowing at the time that in the natural course of events a certain result will follow,
he intends to bring about that result.”

The last of the English cases cited by Fulton J. wag
Ex Parte Mercer. In re Wise® and I think the learned
Judge can hardly have read the case. 'I'hat case arose under
the statute 13 Elliz. ¢. 5, and the questlon was, Whether

 (1902) 26 Bora. 558, @ (1886) 17 Q. B. D. 290,
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a voluntary settlement had been made with intent to “ delay,

Do (es) hinder, or defrand creditors ”. It was argued that, inasmuch

Em*mm\

Baaumant c.J.

ag the result of a Voluntary transter of property muft
inevitably be to defeat or delay the creditors of the transferor,
such an intention must be presumed. Lord Esher M. R. in
a forcible passage of his judgment described the proposition
as monstrous. The passage is worth quoting (page 298) :—

+ Phe argunent was first put in this way—it is necessary to prove that ihe bank.
yupt, at the date of the voluntary settlement, intended to defeat and deluy a crediter
or his creditors generally ; the necessary conscquence of what he did was to defeat
and delay his ereditors ; and, therefore, as a proposition of law, the tribunal which
had to consider whether he did intend to defeat and delay his creditors was bound to
find that he did. In support of that proposition dicta of great and eminent judges
were cited. I will venture to say as strongly as I can that to my mind that proposi~
tion ig monstrous. It is said that it is a necessary inference that & man intends the
nabural and necessary rvesult of his acts. If you want to find out the intention in a
man’s mind, of course you cannot look into his mind, but,if circumstances are proved
from which you believe that he had a particular intention, you infer as a ntatter of
fact that ho had that intenticn. No doubt, in coming to s particular conclusion as
to the intention in a man’s mind, you should take into account the noecessary result
of the acts which he has done. I do not use the words °necessary result ’ meta-
physieally, butin their ordinary business sense, and of course, if there was nothing to
the contrary, you would come to the conclusion that the man did intend the
necessary result of his acts. But, if other circunistances make you believo that the
man did not: intend to do that which you are asked to find that he did intend, to sy
‘that, because that was the nocessary result of what he did, you must find, contrary
to the other evidence, that he did actually intend to doit,isto ask one to find that to
be a fact which one really believes to be untrue in fact.”

The case of Ex parte Mercer. In re Wise® was followed by
the English Court of Appeal in Holland, In re. Greg GG V.
Helland.® :

In my opinion, the principle enunciated by Lord Esher
M. R. is applicable to the construction of section 441 of the
Indian Penal Code ; if the section is to be construed in the
light of the proposition which found faveur with Fulton J.,
practically every trespass is a criminal trespass, because it
can generally be said that in the natural course of events
the person on whose property the txespags takes place will
be aunoyed. That, in my opinion, is not the efect of the-

' (1886) 17 Q. B. D. 290, @ [1602] 2 Ch. 360,
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section.  In, the present case, I am clearly of opinion that 1935
-the act of trespass alleged was not done with intent to commit D’CUWA (Mrs.)
«an offence or to mtimidate, insult or annoy any person in Eoeron
possession of the property, but was done with the intention Bumont 0.
of asserting a supposed legal right. .

The conviction must, therefore, be set aside, and the fine,
if paid, refunded. The order under section 522 is sct aside ;
and the possession of the house, if given under that order,
must be restored.

N.J. Wanra J. T agree.

Conviction set aside.
Y. V. D.

APPELLATE CRIMINALL.

Before Sir John Beaumont, Chief Justice, and Mr. Justice N'. J. Wadiu.

NARAYAN MUDLAGIRI MAHALE (OrteNan sccusun No. 1), APPLICANT v. 1935
EMPEROR.* August 23

Crild Marviage Restraint Act (XIX of 1929), section 6—Child marringe—Marriage
solemnized ut Goa, outside British Indin—Marrieyge no offence—Puyenis of the child
nat punishable in British India—Criminal Procedure Code (Act V of 1898), section

»188—Indian Penal Code (4ot XLV of 1860), section d.

The aceuged were charged under section 8 of the Child Marviage Restraint Act, 1929,
in that they permitied or failed to provent the muarriage of their son, who was under
the age of eighteen years. The marriage 100k place at Goa, outside British India. .
he accused were tried by the District Magistrato of Kanara, where the acensed were
residing at the time of the charge. They were convicted of the offence. A guestion
being raised whether the conviction w.s logal, it was contended by the Covernment
Pleader that by veason of the provisions of section 188 of the Criminal Procedure Codo,
1498, the conviction was legal : ‘

Held, setting aside the conviction, that the child marveiage contracted oniside
British India was not an-offence under the Child Marriage Restraint Act, 1029, and if
it was not an offence under the Act, there was 1o offence to which scetion 188
of the Crimtinal Procedure Code could apply.

The Child Marriage Restraint Act, 1928, is limdted in its operation to British India
‘and only strikes at marriages contracted in British India.

*riminal Revision Apphication No, 179 of 1935,
umo-11 Bk Ju 6--§



