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APPELLATE' CIVIL.

Before Mr. Justice Divatia.

RAMABAI, winow or GOPAL BALWANT SANE (origiNar. PrLAINTIFF),
ApPELLANT ¢, SHRIPAD BALWANYT SANE (omicINan  DEFENDANT),
ResroNDENT.* ‘

-Clvil Procedure Code'(dct V of 1908), Order XX XITI, rule 16—Application to sue in
forma pauperis rejecied with costs of opposite purty—=Suit on the same cause of action
~ ~—DPayment of costs, if condition precedent io uction—Jurisdiction.

The plaintiff applied to the Court for permission to sue in forma pouperis. Notices
were issued to Government as well as the opposite party. At the hearing the
petitioner was absent and the application was rejected with costs to Te paid to the
opposite party. Subsequently the plaintiff filed a regular suit on tho same cause

cof action. The plaintiff, however, had not paid the costs of the opposite party in the

pauper petition hefore instituting the suit as provided by Order XXXIII, rule 15, ‘

-of the Civil Procedure Code, 1908. This defect was not noticed til} after the
-cofe had gone on for some time. Inimediately, however, the attention of the Court
was drawn to it, the plaintiff deposited the costs payable tu the opposite party in
*Coumrt. Tt was contended that under these circumstances the Court had power to
proceed with the hearing of the suit.

#eld, that the provisions of Order XXXIIT, rule 15 of the Civil Procedure Code,
1908, were imperative and the Court had no jurisdiction to proceed with the suit as
" the costs had not been paid hefore instituting the suit.

Mryinaling Debi v. Tinkauri Debi,? Runchod Morwr v. Bexanji Bdulji’® and
Rai Mahadeo Sahai v. Secretary of State for Indin,™ referred to,

SECOND APPEAL against the decision of K. M. Kumthekar;
~Assistant Judge at Satara, confirming the decree passed by
B. G. Kadkol, Subordinate Judge at Patan.
Suit for maintenance.

The plaintiff was the widowed sister-inlaw of the
defendant. In 1919 she applied for permission to sue in
forma pauperis. The application was rejected on March
20, 1920. By the terms of the order passed on that applica-
tion, the plaintiff was bound to pay. the costs of the
opponent-defendant. B :

*Sécand Appeal No, 700 of 1931.

@ (1912} 16 Cal. W, N, 641. 2 (1894) 20 Bom, 86.
@ (1931) 54 All. 390.
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In 1927, the pla,intiﬁ' filed a suit on payment of Court-
fees stamp, to recover maintenance from the defendant at
Re. 300 per annum.  The costs payable to the defendantafi”

_respect of the pauper petition were not paid by the plaintiff

before the institution of the suit. Some time after the hear-
ing of the suit had begun the defect was noticed by the Court.
The plaintiff thereupon paid the amount of the costs into-
Court. The Subordinate Judge dismissed the swit. His
reasons were as follows -—

“ The vosts are not poid by the plaintifi before the institution of this suit.  The

- institution, the defendant contends, is therefore barred under Order XXXIIT, rule 15,

of the Civil Procedure Code.

The plaintiff submits that the suit should not be dismissed for default of payment
of such costs unless demand for payment has becn made. Reliance is sought in this,
respect on the decision in Mrinalingv. Tinkerni 16 Cal. W, N. page 641,

T.ant not in possession of the facts of the case relied upon by the plaintifl and it ix
not shown whether the case was decided after the Code of 1908 canteinto foree, Order
XXXTI, rule 15, is very clearly worded ; the terms of the rule are very imperative,
1 do not think that they admit of any construction as is sought to bo suggested by the
plaintiff. The rule imperatively directs that the plaintiff must pay the costs incurred
by the opposite party and Government before & subsequent suit was instituted.
The fact that the plaintiff in the present case has paid the amount of costs in
miscellaneous application No. 22 of 1919 some time after this suit does not awre the
bar which is affected by Order XXXIIT, rule 15,”

The plamtiff appealed, to the Distriet Court.
The appeal was dismissed.

The plaintiff preferred a second appeal.

K. H. Kelkar, for the appellant.

A. G. Desat, for the respondent.

Divaria J. This is a plaintiif’s appeal in a suit to recover
from the defendant Rs. 300 per annam as her scparate
maintenance. It appears that previous to the institution of
the suit the plaintifi had applied to the Court for permission
to sue in forma pauperis. Notices were issued to the
Government as well as to the opposite party, and at the:
hearing the petitioner was absent and so hes application was:
rejected with costs. Tt appesrs that the Government did
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not appear, and, therefore costs were to be paid to the
_opposite party alone. Subsequently the present suit has
been filed not as a pauper but on pavment of the Court-fee

stamp by the plaintiff on the same cause of action, but the

plaintiff had not first paid the costs of the opposite party
in the pauper petition before instituting the present suit
as provided in Order XEXIII, rule 15, of the Civil Procedure
Code. This defect was not noticed in this case for some time
after the case was proceeded with, but the attention of the
Court was at a late stage drawn to the defect, and the Court
felt bound to take notice of it, because in its opinion it was
a defect of jurisdiction. It, therefore, threw out the
plaintifi’s suit on the ground that the plaintiff had not
“complied with the provisions of Order XXXIII, yule 15, by
first depositing the costs of the opposite party. That decree
has been confirmed by the lower appellate Court, and hence
this second appeal. It has been contended by the learned
advocate on behalf of the plaintifl that although the rule

_containg the word ¢ institute ”*, still it does not mean that

no payment of such costs could be made at a late sbage,
and that if such payment is made, the suit should be deemed
to have been instituted at the time when that payment is
made in the course of the suit. It isurged that the appellant
was under the impression when the suit was filed that as
“the opposite party had not taken steps to recover the costs,

they were remitted by him and that when the respordent.

took this objection the appellant deposited the costs in Court
to be paid to him. 'The Court had then the power to proceed
. with the hearing of the suit. The learned advocate has
referred to a decision of the Caloutta High Court ou this
point. It is reported in Mrinalini Debs v. Tinkaurs Debs.®
There it is held that under section 413-0of the old Civil Pro-
cedure Code, which correspouds to Order XXXIII, rule 15,
of the present Code, it was a condition precedent to the
institution of the suit in the ordinary way by a person whose
' @ (1912) 16 Cal. W. N. 641.
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application to sue in forma pauperis had been rejected that lie
should first pay the costs incurred by Government in opposing
that application, but some demand should be made upon-+e"
would-be plaintiff for such costs either by the Government
or by the Cowrt. Of course in that case the costs of Govern-
ment only were to be paid, because under the old rule the
peyment was to be made only of the Government costs,
while under the present rule the payment is to be made not
gimply for the costs of the Government, but for the costs
of the opposite perty os well. There the Couwrt took the
view that as the Govsrnment had not made any demand
for the costs, the suit cannct be dismissed for non-puymentd
of such costs when no demand for ity payment was made
at any time either ou behalt of Government or by the Court.
Now, 1o deubt, this decision is in the appellant’s favour.
It does not appear in the present cage whether the opposite
party had made any demand for its costs before the suit
was filed.. But even then T do not think that circamstance
would exonerate the plaintiff from comgplying with the
express provision cf the law about fixst paying such costs
before insiituting the suit, and I think the Calcutta cuse
does not give effect to this express condition. 'The word
““ first >’ in the rule must be given some meaning, and [ think
the only meaning which can be ascribed to it is that ib.is

~only when those costs are paid before the institution of the

sui, that the Court can proceed with the suit, and that other-
wise the Court has to reject it. On behalf of the appellant
reliance has been placed on the case of Ronchud Morar v.
Bezangi Edulji.® There the plaintiff had applied for leave
to sue in forma pauperss, and o did not.proceed with the
application, and it was rejested. Then he again applied
for Jeave to sue as a pauper for the same relief, and that
application was granted, and was registered as a suit.  Then
when the suit had neatly come tc an end, the (overnment
Pleaderintervened, and applied that it should not be allowed

W (1894) 20 Bom., 86,
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to proceed further uintil the plaintiff had paid the costs
JInowred by the Government in opposing the first petition,
but the plaintifi refused to do so, and thereupon the
Subordinate Judge dismissed the suit. It was held that the
crder rejecting the plaintiff’s application operated as a bar
‘under the old section 413 to the entertainment of the second
application, and that the bar being one to the jurisdiction
of the Court, the Subordinate Judge was not only competent,
but bound to take notice of it at any stage of the suit. Itis
true that there the plaintiff did not oifer to pay the costs
when the defect was discovered, and Mr. Justice Ranade
has at ome place in his judgment observed that (p. 98):
“the appellant was badly advised in not following the
suggestion made to him by the Subordinate Judge in the
Court below,” and there he refers to a suggestion made by
the Court to make the payment at that stage. DBut at the
same time the Court’s opinion was that the bar was one of
jurisdiction, and that even consent of parties would not
-confer jurisdiction. I do not think this case is an authority
in the appellant's favour. On the other hand some of
the observations on the point of jurisdiction are against
him. There is a recent decision of the Allahabad High

“Court in Ras Mahadeo Suhai v. Secretary of State for Indig®

that the provision of Order XXXIII, rule 15, of the Civil
Procedure Code, is imperative, and that the costs are to be
paid before instituting the suit. I think that view is in
accordance with the wording of the rule and is, therefore,
correct. : '

I agree with the lower appellate Court that thisis a case
of hardship on the plaintiff, whose suit may be dismissed
-even though the opposite party has taken no steps to recover
the costs and who is even willing to pay them. during the
guit, but I think the remedy lies in the hands of the legislature

W (1931) 54 Al 360,

1935

Rayanax
.
SHRTPAD
Barwanr

Divaiia J.



738 INDIAN TAW REPORTS  [VOL. LIX

1935 and the Courts have got to give effect to the rule as it is
Raoumat yworded. 1 think, therefore, the lower appellate Couxt
.

SERIPAD  wag right in holding that the suit was not validly institutéd

- BALWANT _ o . . . b .t
as the plaintiff did not first pay the costs of the opposite
Divatia party. The decree of the lower Court' iz, therefore.
confirmed, and the appeal is dismissed with costs.
 Appeal diswissed.
' J. G R
APPELLATE CRIMINAL.
Before Sir J éh-ib Beaumont, Chief Justice, and Blr. Justice N. J. Wadiu.
1835 Mzs, D'CUNHA AND TWO OTHERS (ORIGINAL ACGUSED), APPLICANTS .
 August 13 EMPEROR.*

e

Indian Penal Code (et XLV of 1860), section 441—Criminal trespuss—-Iniention te-
annoy—I ntention to wssert a supposed legal viyht and anmoyance @ mere LONSCHUENCE-—
Na offence commiited.

In order to establish a charge of criminal trespass it is essentiul for the prosceution.
to prove the intention laid down in the section. Such intention must always he
gathered from the circumstances of the case, and one matter which has to Le consi-
dered is the consequences which naturally flow from the act because a man is usually
presumed to intend the consequences of his own act. - But that is only one clement:
{rom which the Court has to discover the intention of the party who trespasses.

The real intention may be to annoy, or it may be something else, and the annoyance:
& mere consequence, possibly foreseen, but not intended or desired. 1f itis the Iatter,

there can be no offence of cximinal trespass under section 441 of the Indian Penad’
Code.

In execution of a mortgage decree obtuined by the complainant against the first
accused the complainant obtained an order for delivery of possession of the property
wkich was a bungalow and, on August 23, 1884, the official of the Court gavo him.
possession.  The childzen of the first accused raised a claim disputing the right of
their mother to mortgage the property which they contended had belonged to theiv
father and on their applying for o stay of execution, the Court, in which the coni-
plainant’s mutter was pending, granted on the same day an ovder staying execution.
Later in the day, the accused arrived at the bungalow, occupied the verandah and

eventnally gotinside the house which the complainant alleged constituted gn act
of eriminal trespass.

* Criminal Application for Revision No. 202 of 1935,



