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19M TestameDtary Registrar. The caveat ot HaraJrcliarLd is. 
dismissed with costs. Tb.© caveat of Bai Java is dismissed. 
She is to hear her own costs. The petitioner’s costs taxed 
as between attorney and client, except such as are recovered 
from Harakchand, to come out of the estate recovered or tô  
be recovered by the petitioner.

Attorneys for plaintiff: Messrs. Midla <& Mulla,

Attorneys for caveators : Messrs. MoticJiand d Bevidas ;■ 
Mah'% Ranchhoddus d Go.

Petition granted.

B . K .  D .

ORIG-INAL CRIMINAL.

19S4 
X'oreinî e.r 28

Before M r, Justice Divaiia and a cornonon Jury.

E M P E E O B  L A X M A N  B A L A  K A V L Y A  *

Indian Penal Code. {Act J .L V  o f 1860), sedion S66— Kidnapping— Seduced to illicii 
intercourse— Meanin-g o f  '‘‘ seduce'"— limited to comrnittvng first act o f illicit 
iniercourss.

TIic term ’ ‘ sedtiee ”  in section ,>66 of tlie Indian Penal Code, 1860, is used in 
the general sense o f ‘ ‘ enticing or tempting ” , and not in. the limited sense 

eommitiing tlie fiist act of illicit intercourse. The substaxitial offence under tlie 
section is the act of kidnapping or abduction. The illicit nature of the intercourse 
for ■tvliieli tlie kidnapping or abduction takes place constitutes an aggi-avation of 
the ofieneef Hence a person can be guilty of an offence under this section even 
where the girl kidnapped had illicit intercourse with him before the Mdnapiang 
took place.

Pntfulkhim ar Basu x . The E m p e r o r , K r i s h n a  Maharcma v. Kinrj-Em])eror,^'^' 
Siijiinah V . Emperor, a n d  Kin(j-Eiri]:i&or v . Nga N i followed.

Emjieror t .  Baijnatli'^ and N w a  v. E m p e r o r ,dissented froni. 

v . Frtderich distinguished,

“̂ Oase Ho. 20 ; V  Criminal Sessions, 1934.

Z  S I S S  T! (^904) 10 Burma L. R . 196.

-  ilS?] 980 ‘“ 1̂ ! f h k
s. c. [1930] Mad. W . K  fl05. (1933)' 35 Cr. L . 'j .  1386.

[1910] 1 K . B. 818.



T h e  accused was charged witli the offence of iddiiapping 
Bliimaj a girl trnder sixteen years of aŝ e, Vv-itli intent that Em-i-moB. 
slie may be forced or seduced to illicit intercourse  ̂ an B̂ xjk
offence punishable under section 366 of the Indian Penal 
Code. He was also charged in the alternative, with the 
offence of kidnapping the said girl from the lawful 
giiardiansliip of her father, an offence punishable under 
section 363 of the Indian Penal Code. The trial took 
place before Divatia J. and a common Jury.

It appeared from the evidence recorded by the commit­
ting Magistrate, and from the admission of the girl Bhima, 
that she had sexual intercourse with the accused before 
the alleged kidnapping took place.

At the trial counsel for the accused applied that tbe 
charge under section 366 of the Indian Penal Code should 
be omitted on the ground that the term seduce ”  imder 
the section only applied to the first act of illicit intercourse, 
and as according to the evidence on the record such an 
-act had taken place before the alleged abduction, the 
•charge under that section was not maintainable in law.

G. A. 8abnis, for the Grown.

N. H. JJiabvalâ  for the accused,

D iv a t ia  J. The accused in this case is charged imder 
■section 368, Indian Penal Code, with the offence of 
kidnapping a girl under sixteen years of age from the lawful 
■guardianship of her father in order that she may be 
seduced to illicit intercourse. In the alternative, he is 
-charged with the simple offence of kidnapping from lawful 
guardianship under section 363, Indian Penal Code.

It is common ground—-and it is admitted by the girl— 
that she used to have illicit inteicouise with the accused 
before the alleged offence took place, and it is contended
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1034 on belialf of the defence that the term seduce ”  in section 
366, Indian Penal Code, applies only to the first act of
seduction, that is., inducing a woman to surrender ber 
cliastity for tlie first time, and tliat, therefore, where, as 
in the present case, a minor girl bad ilLcit intercourse ’with 
tbe acGLsed before the alleged kidnapping took place, tbere 
is no offence under that section, although the offence of 
kidnapj)ing under section 363 might be established.

The decision of this question rests on the meaning of 
the word “■’ seduce”  as used in this section. According 
to its dictionary meaning, it is used in t'wo senses, one. a 
general and the other, a specific sense, that is, generally, 
to entice, allure or corrupt, and specifically, to induce 
a woman to surrender her virtue or chastity implying 
thereby only the first act of illicit intercourse. In which 
of these tv̂ o senses is that term used in section 360, Indian 
Penal Code ? On this pohit, there is a conflict of opinion 
amoug the Indian Courts. The Allahabad and the Lahore 
High Courts have held that it is used in the latter sense : 
Em'perof y. Nura v. Emperof'^ ;̂ while the
Calcutta, Patna and Madras High Courts and. the Chief 
Court' of Lower Burma have held that it is used in the 
former sense; FTafullalmmar Basil v. The Emjieror 
Krishia Malmmna v. King-Emperof,̂ '̂ '̂  Suppiah v. 
Emperor}''  ̂ Eing-Emperor y . Nga Ni There does-
not appear to be any reported ruling of our High Court, 
Por the revstricted sense, reliance is also placed on the 
English case of Rex v. Frederich Moon. Bex v. Emily 
MoonP where the words used are ''seduction or 
prostitution in section 17 of the Children’s Act of 1908, 
and it is held that seduction there meant surrender or losa 
of chastity for the first time.

'!> (1932) 33 Cr. L. J. 669, s, c. [1032]
A . L . J . 483.

(1933) 35 Cr. L . J. 1386 
®  (1929) 57 Cal. 1074.

(1929) 9 Pat. 647,
'*55 [1930] A . I .E . Mad. 980, 

(1904) 10 Burma L. R . 19^  
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' Divatia

111 m y opinion, t i e  term  “  seduce is used in tlais section 
ill tlie general sense o f  enticing or tem pting, and not in tlie Empei’.os 
liinited sense o f com m itting t,lie first act o f illicit interconise. LAXJii 
Tiie substantial offence in tlie section is tlie act o f  kidnapping 
or abduction* and t i e  intention or know ledge that tlie girl 
m ay be forced or seduced to  illicit iiitercoiixse raises it to  
an aggravated form of tlie main offence of kidnapping or 
abduction and punisliable witli greater seTeritj’ , I do 
not til ink tLat tlie L eg is la tire  liad in minci, \vlule er acting 
this section  ̂ that it was only when a girl was kidnapped 
with the intention or know ledge tliat she should surrender 
her chastity for the first time that kidnapping woi Id become 
a more serious offence, while an act o f  kidnapping a girl 
even though avowedly for the purpose of having illicit 
intercourse with her would only amount to the simple 
offence of kidnappuig, if there was previous intimacy with* 
the girl. I think the material \ ôrds in the section are

illicit intercourse ”  ratlier than forced or seduced 
It  is tlie illicit nature o f  the intercourse for  -y '̂hich the 
kidnapping or abdiction takes place thaw constitutes the 
aggravation of tlie offence and not the priority in poi_it of 
time of such intercourse.

The English case o f  Bex v. Fmhriclc is not, in m y
opinion, a useful guide to the interpretation of this section,
Tkere, “  seduction or prostitution ”  was itself a substantial 
offence m ade punishable as such, and the expression is used 
in a context which is different from the one in the present 
section.

I, th.erefore, h.old that section 366, Indian Penal Code, 
applies to the allegations relied upon by the prosecution 
and that th.e okarge under tkat section is properly framed.

Order accordingly.
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