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Before. M r , Justice Rangnekar.

1934 VARATsr.TT KALIANJl UKA {Plaistipf) v . ERACaSHA DOSSABHAI HAHVER, 
August JO (DETEBDAira).*

IM ian  Limiiatmi Act { I X  o f  1908), Art. 116— Begistered deed o f mortgage— Personml 
coi!e?i<xri{ to yay martgage, im n ty— Sidt on perso7ial covenant— Limitation.

W Keie a. deed of mortgage, containing a personal covenant to pay the m ortgage 
lAOjiey, is registered, tlie period of limitation for filing a suit to  recover the aioney  
from tile mortgagor personally is six years from, tlie time -wlien tlie m oney becomes 
payable. Such a suit is governed by Article 116 of the Indian Lim itation  
Act, 1908.

Kamcswar Fershad v . Sajkumari Rultan Koer, '̂^  ̂ Beti 3Iahanm i v , Th& Collector 
of Etawah,^ '̂> Batnaaabapathy Ckettiar v . Devasigamony Pillai,^^'' folloived.

Ganesli, Lai Pandit v . Khstramoliun Mahtifdtra,^^'' distinguished.

Su it  to  recover moixey due on the personal covenant in  
a mortgage deed.

The plaintiff (Vasanji Ilka) advanced to the defendant 
(Eiaclislia Harver) a sum j f  money on a mortgage of Ms 
immoveahL properties in Bombajr and Tirana on March 19, 
1927. The moneys were. repa;j>able on March, 19. 1929.
The said mortgage deed contained^ inf ait alia, a p^isonal 
coveiiaiif] by the mort.gagor to lepaj  ̂ the mortgage money. 
In virtue of the power given to the mortgagee under the said 
deed of mortgage, the plaintiff sold the mortgaged property"" 
on November 12 , 1929. After giving credit to the mortgagor 
for the amount realised b̂ / tW said sale, the mortgagee 
filed a suit on January 9, 1934 to recover the balance of 
Es. 32,-199-11-9 from the mortgagor personally.

The suit came on for hearing before Rangnekar J. At the 
hearing it was contended for the mortgagor tĥ T-t the suit 
wa.s governed by Article 66 of the Indian Limitation Act, 
19f̂ 8j and as it "was filed more than three years after the

* 0 .  0 . J. Suit K o. 47 of 1934.
O’ (18^2) 2Q CaL79 : L . V.. 19 I . A . 234, (1928) 52 M ad. 105, s . b.

All. 198; L. E . 22 I. A. 31, B. c. ^ T p it.̂ 58^ ; fj,' ’



TOL. LIX] BOMBAY SERIES 035

money became due, tlae suit was barred by limitation. It 
was contended on btlialf of the plaintiff tliat as tlie 
obligation arose on a registered deed, tbe suit was governed 
by Article 116 of the Indian Limitation Act, and as it was 
filed witliin six j êars of the time when the monej? became 
•due; the suit was in time.

0. DapJitarif, for the plaintiff.

M. G. Ohagla, for the defendant.

Rawgiteka.r J. This action raises a question under lha 
Indian Limitation Act. The action is instituted by the 
mortgage :; against the mortgagor on a personal covenant 
contained in the mortgage deed to recover ths amount 
remaining du.i to him after the mortgage property was sold„ 
The deed of mortgage is registered end is dated March 9, 
1927, and the date of repayment was March 19, 1929, The 
mortgagee sold the property on Kovember 12, 1929, in 
exercise of the power of sale reseived to him by the mortgage 
■deed, and the deficiency was Es. 32,199. The suit was filed 
on January 9̂  1934. The only defence is that the suit is 
barred by the law of limitation. If the shorter period of 
three years under Article 66 or Article 115 applies, the suit 
would obviously be barred, but saved if the longer period 
of six years applied under Article 116 of the Indian 
Limitation Act of 1908, and this is the only question in 
the suit.

I shall first examine the articles of the Indian Limitation 
Act relevant to the question which I have to decide. 
Article 66 of the Indian Limitation.Act is in these terms :

On a single bondj where a day is specified for payment 
the period of limitation is three years, and the time from 
which the period runs is “ The day so specified Article 115 
is : “ For compensation for the breach of any contract, 
"express or implied, not in writing registered and not herein 
specially provided for,” limitation three years, and the
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Mmgnehit J.

time from the period begins to run being, when
tlie contract is hiolieii, or (where there are successive 

Kalukji ijygaches) when the breach in respect of which the suit is
SSSlSti instituted occurs, or (where the breach is continuing) when

it ceases Article 116 provides : For compensation for
the breach of a contract in writing and registered/’ the 
period of limitation is six years, and the terminus a quo is 
‘ '"When the period of limitation would begin to run 
against a suit broiiglit on a similar contract not registered/' 
i.e. under Article 115.

It is beyond controversy a,t the present day that the words 
CoiTipensation for the breach oi a contract ” in Articles 115 

and 116 would incbde a claim fv>r an ascertaiiied sum, 
of mjiiey payable nndsr a contract. That has been the 
trend of decisions in this comitiy and this view is accepted 
by the Priw Council. I ng^d only refer to Tricomdas- 
CoGverji Bhoja v. Go'jnnQtli Jiu TJiahir}̂ '’

Tlu> words and not herein specially provided for ” in 
Article 115 show that the article is a residuary aiticle for 
actious ex corifmdu and tb ? omission of these words in 
Article 116 is criticjd as poinced ort by Lord Snmner in, 
the Privy Council decision just referred to.

I may now refer to one more Article relating to suits 
inoi'tgnge, and that is Arfciele 132. It applies wh-ii th? suit' 
is "  to enforce payment of money charged upon immoveabL. 
property.” the period is twelve >ears, and the terminus a 
quo is “ When the money sued for becomes due.” The 
controversy as reg‘iids the applicabihty of this article was 
s':t at rest by ths Privy Council decisi m in Vasmleva 
Mmkdiar v. Brinimsa PiUai}̂  ̂ The Article applies to 
mortgage suits in which payment is sought to be enforced 
out 01 the iiiffiioveable property cn which it is charged or 
which is iiioitgaged. This Article, therefore, camiot apply, 
to tlie prefieiit suit, nor is it contended it does.

(191G) 44 Cal.7r>(S; L. K . 44 <2> (1907) 30 Mad. 4 2 6 ; L . R  M
I. A . ISfi. P. n.
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On tlie plain nieaiiing of the Articles refer/ed to aLov'd it 
is clear tliat t-iie suit is governed by ,ii‘tiele 116 as t-lie 
iiiGi’tgage is a regifcteied mort, îxge.

Tlie ciirr-3iit- &■'. decisions in tliis coirfu-ry iias I'jeeii in 
favour of tlie view tliTc Article ilG s]}plie« to all contracts 
ill "wiitiiig and registered including suits ta recover iiioiie} oa 
a personal coveiiaiit in a registered bond or mortgage and to 
recover tlie dt,iiGiency arising oiit of a sale t i tlie mortgaged 
property. This view iiiids siippoit in tbe decisiciiB of tlie 
Piivy Coiiiicil iii Kmneswei.r Perslmd v. BajJcumari Riittan 
Koer̂ ^̂  and BeH MaJiamni v. Thê  Collector of

Mr. Cliiigla. liovrever. relies on tlie Priv}’ Coiincil decision 
in GmiesJi Lai Pandit v. KJietrdniohan -lllaliajMfray^ Tlie 
question is wlietiier tlie Ijng brain of deeisijus in this 
■country on tie  ]}o.int. is oveiriiled by this decision.

It is not eas  ̂ to s;afcher the facts wkicli were before their 
LordsMps of tlie Privy Coiiiici] in what Mr. Ameer Ali, who 
d.eliv8i‘ed tlie judgment of the Board, calls a complicated 
litigation I sliall, however, attempt to state tlie relevant 
material facts as far as I can. Tlio property of a deceaped 
Eindu liad devolved on Ms Avidow Suryamani. She died 
ill 1904 or 1905 leaving lier surviving one married dangliter 
Satyabhama. Before her deatli. Siiryamani had alienated 
some of tlie properties. The- principal alienations were one 
by way of mortgage for Es. 30;500 (in one part of the 
judgment the sum mentioned is Rs. 30^500 and in another 
E s., 33,500)j and the second by way of sale for Es. 8;000. 
Both these transactions were entered into on July 23, 1884, 
and ill favour of one Behari L a i., On July 29, 1884, 
8m } amani executed a power of attorney in favour of one 
Lakhan under which he was authorised .to execute and 
register a bond of Es. 35,000 and a deed of sale of Rs. 8,000 
in favour of Babu Behari Lai.”  This was as the dates show 
six days after the two deeds were executed.

(1892) 20  Oal. 79 : L . R . 19 (1804) 17 AU. 198 ; L . R . 22 I . A . 31, p. o.
I . A . 2 3 4  p. o . <3> (1T926) L . E .  53 I . A . 1 3 4 ; 5  Pat. 585.
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1934 On No-vember 28, 1896, Behari Lai instituted a suit on 
the mortgage against Suryamani and against Satyabliama as 
surety, and tb.e iisual mortgage decree ^as madj ex parte 
against tliem. It was executed in August, 1897, and the 
mortgaged property was s>>ld and realised Rs. 33,000, the’ 
pioperty being purchased by Behaii LaL The mortgage 
debt then amounted to Rs. 80,000. To pay the deficiency 
Suryamani entered ' into a mzinama (compromise) by 
which she agreed to transfer to Beh.ari Lai other properties, 
and in pursuance of it executed in 1899 a number of 
conveyances.

On September 17, 1916, Satyabhama instituted the suit, 
which gave rise to the appeal in the Privy Council, in which 
she challenged the validity inter alia of (1 ) the mortgage of 
1884, (2) the sale deed of 1884, and (3) the transactions' 
of 1899. These last transactions are mentioned in one 
place as conveyances and in another as kabalas.

It ’fvould bt;. seen that Satyabhama’s suit was brought 
nearly twelve years after the due date of the repayment of 
the mortgage amount, which was six months from the date 
of execution of the mortgage deed, i.e., six months after- 
July 23, 1884. Their Lordships state in the judgment tha,t 
the suit was not instituted until ten years after the debt- 
became repayable. This seems to be a mistake which is 
repeated by the Madras High Court in a case to be presently 
adverted to.

So far the facts seem to be cleai. The difficulty comes 
in as to the findings of the High Court referred to by theii 
Lordships of the Privy Council. The findings of the High 
Court as stated at p. 136 of tbe report were : (1 ) “  the 
principal mortgage purporting to haÂ e been executed by 
Biiiyamani was not executed in compliance with the 
provisions of the lâ w so as to make it binding on Suryamani.’ '
(2) Th=:̂  defendants in Satyabbama’s suit, who were claiming 
through Behari Lai, had established legal necessity in respect'
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of tlie mortgage and tliat consequently tlie sale under tlie 
mortgage was valid (p. 137). Stopping here, it seems to 
me, 'witli tile greatest respect, tlie t ’̂ v'O findings seem to b ’i 
irreconcilable. (3) As regards t ie  tabalas of 1899, the 
claim cn tlie personal covenant for the balance of the 
mortgage d^bt was barred; and they \-\efe not binding m  
the reversioners {pp. 137 and 138).

As to the sale of July 23, 1884.. the High Court held that 
it was not ioi jnstifia’ole necessity and that the same died 
was not in fact exe.cnted by SuryamaDi.

These findings were challenged in the appeal before their 
Lordships.

All the findings seem to have been accepted by their 
Lordships, though as regards the mort.gage there is no 
specific reference as there is with regard to the sale deed 
which, it will be remembered- was of the same date and 
was specifically included in the power of attorney 'given 
to Lakhan.

Their Lordships, after stating that they accepted the 
findings, proceeded to discuss the power of attorney, and  
after pointing out that it was executed six days after 
July 23, 1884. referred to the relevant sections of the 
Indian Kegistration Act. and concurred with the High, 
Court that the sale deed was not validly executed and that 
it could not bind either Suryamani or the reversioners.

Then their Lordships turned to the transactions of 1899 
and observed that they agreed with the High Court in 
holding that the claim on the personal covenant was barred 
before the date of the transactions. It must then follow 
that Satyabhama’s contention that the alienations of 1899 
were not binding on her as the same were for a debt v'thioh 
had become barred was accepted.

It is not clear \̂ diich Article of the Indian Limitation Act 
was applied by the High Court in support of their opinion. 
Then there is one more difficulty. The decree of 1896

VasâjjiELilia-n'ji
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set out ill tlie judgment is first agaiiist Suryamaiii personally, 
and if tiie anioimt was not paid by her, tlieii against the 
mortgage property h j sale, and filially, in tlie eÂ ent of 
a deficiency, against Satyablwma personally as well as 

JtmnnwMrJ, lier owD property as a surety. Tlieir Lordslirp? tlien 
observed as follows (p. 139):— ■

Tlie decree for tlie balance, if the sale of the mortgaged properties proved 
iiisuificient, ivas .t gainst S.atyabhama, v,1io had latood as surety on the mortgago. 
Satyabliama was afterwards absolved from all liability as surety in, the Higli 

Court.”

Tlieir Lordships then referred to Ramdin v. Kalka PersJiad,̂ '̂ '̂  
and with approval to Miller v. Runga Ncitk Mo-uUch}"'̂  
They then observed (p. 140) ;—

'•. . . the view taken by the High Court on the question of limitation is well
founded. Tlie cause of action on the personal covenant accrued to Behari Lai 
Pandit ivhen Suryamani failed to pay the mortgage debt— namely, within six 
months from the date of the mortgage. And the claim had become ba<Ted under 
Article 66 long before the execution of the razhiama and the conveyances 
thereunder.”

It k  these observations on which Mr. Ghagla relies.
In Rmndm v. Kallca 'FersliaŜ  ̂ the snit was brought 

nearly ten years after the mortgage money had become 
payable. The question which was raised was that 4S more 
than six years had elapsedj no personal decree could be 
against the defendant. On the other hand it was argued, 
that Article 132 applied both to the remedy by sale as well 
as to a decree for money on the personal covenant to pay 
contained in the mori:gage deed. The latter contention 
was accepted by the District Judge but repelled by the 
High Court, and the d̂ew taken by the High Gourfc was 
accepted by the Privy Council. The question is thus 
put by Lord FitzGferald (p. 14)

The question, submitted for their Lordsliips’ consideration is, whether the lesser 
period of limitation, three or six years as the case m aybe, has barred the personaJ*. 

remedy against tlio mortgagee, even though the mortgage remains in full forcc, 
as agaixisst the mortgaged property.”

® (I8S4) L. B. 12 I. A. 12 ; 7 All. 502. 12) (1885) 12 Oal. 389.
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Lord FitzGerald begsn his jiidgmeiit by sfcatiiig tliat tiie 
suit was by tlie iiioitgagee to eiiforce a inoilgnge 
not under seal dated Jaimary 25, lS7i>, etc/'. It is, witli 
respect, difliciilt to iiiiderstaiid wlia-t liiis niea.i3s under the 
law ill tills coiiiitry. I veiitiiie to tliirilv, however., tliat 
the mortgage in tbiit cn-se was not regibtered and tliat 
probably accoinits for tbe reference by iiis Lordsiiip to 
tiie provisions oi tlie Ixidi-rii Limitation Act coiitai,iied 
ill Article 65—wliicli iioiv is Article 6(1—and. also to tlie 
provisioiis relating to suits on ibrei,3H judgments and some 
coinpoimd registration securities. In tbis vie\V the passage 
in the judgment^ which I have quoted aboye, is significant. 
One tld-ig, iKmever, is clear and that is that the question 
V/9.S whether the shorter period of three or six years or the , 
longer period of twelve years under Article 132 applied 
to t ie  casej and it seems to me with due deference that 

' there is nothing in that judgment to support, what 
Mr. Ameer Ali observes in Gmiesh Lai Pandifs case,̂ ^̂  
namely, (p. ISO) :—

“  In  the case of Itarndin v . Eallca Persliad*"^ it \Tas held b y the Judicial Committee  
that when a m ortgagee sues on a personal covenant to m ake the m oitgagor  
xetiponsible for any deficiency in the lealization of the mortgage debt oxit of tiie  
m ortgaged properties, the claim 'wouid be barred in three years.”

In Miller v. liunga Naih MoulicM^  ̂ tlie contencioii 
was that Article 132 applies to a claim to recover money 
charged upon immoveable property cpiite irrespective of 
the remedy asked for. The ■ contention was negatived by 
the High Courfc. After pointing out the construction 
put upon Article 132 by the Privy Council m Ramdin's 

. casê ^̂  their Lordships of the Calcutta High Court observed 
(p. 396) :™-

“  The claim to m ake the defendants personally liable has therefore been  
•rightly held to  be barred by limitation, the present suit having been commenced  
more than, six  years after the accrual of the 'cause of action.”

(1920) L . R . 53 I . A . 1 3 4 ; 5  Pat. 585 . ®  (XS84) L . R . 12 I .  A . 12 ; 7 AH. 5 0 2 .
«> (1885) 12 Cal. 389. '
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In tliat case also tlie suit was filed moie tliaii six yearb after 
tlie clebt became p^iyable and could only have been saved 
if it came midcr Ai-ticle 132 of the Indian Limil:ation Act.

__  In Ganesh Zed's themfoxGy as, h i  as I can see,
Rmignehir J. tie pcsitioii seeiiis to me that tlie finding of the High Cciirt, 

namsly, tliat the mortgagt- pnrporting to be executed by 
StD:3Uiin.aiii was not executed in complianct. with the 
pro-sdsions of the law so as to make it binding on Suryamani, 
W8B accepted b}- their Lordships of the Privy Coiincil, and 
taken together vdth tlie reference to tha power of a,ttorne? 
in favour of Lakhan and to the Indian Eegistration ilct 
means that/ the mortgage was not effected by a registered, 
histriiment and therefore there was no question of Article 116 
coining into operation. Then as the headnote shoTVs tho 
only point raised was that Articic 132 applied to the claim on 
tha personal covenant in the mortgage. Unless that Article 
applied the suit clearly w'as barred as it was institutea 
more than sis years aft^r the date of repayment. Tb > 
reference to Rmtdin’s casâ ^̂  and to Miller v. Runga 
NotJi MovUgÛ  ̂ shows that their Lu’dships wera really 
consideriBg the question whether the claim on the personal 
covenant was saved “Under Article 132 and in those oases 
it was lield that Article 132 did not apply to suits based o:i_ 
a personal covenant for a personal decree against the 
mortgagor. Then if the mortgage was not validly executed 
by vSxiTyamani, the quystion of limitation did not arise, 
a.nd any opinion expiessed by their Lordships, though 
entitled to great weight, would he obiter.

I have read and le-read the judgment carefully and with 
all the respect which is due to a pronouncem-^nt of the 
higliest tribunal I confess there are difficulties in undar- 
standmg the jtidgtiijnt. For one thing, even if the mortgage 
was not registered, it is difficult to see how Article 66 would'

( I 9 2 f l ) L .  R . 5 3 L A .  i U i  
5  P a t .  3 8 5 -

( 1 8 8 4 )  L .  R .  1 2  I .  A .  1 2  : 
7  A U . 5 0 2 .

(1885) 12 Cal. 3S9.
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apply and not Article 115. It does not appear if Article 115 
was referred to.

I am clear,. Iiowever. tliat if tlieir Loidsliips intended 
to overrule tlia long train of decisions in this c..iintry on 
tile jjoint as to tiie api^licabiJity of Article 116 to suits to 
recover money on a personal ccvenaiit in a rigistered bond 
or de-.id of mortgags-, tlien I Tvonld Lavs expected a clear 
pronouncement of their Lordsliips of tlie Privj/ Goiuicil 
to that effect, pjkI I must, there&ie, reject Mr. Clia^la’s 
argument.

TLe view J am taking is supported b}- a full bencli decision 
of tlie Madi’as' High Court in Matnusahapatlnj OlieUiar v. 
Bmasigamony Pillui}^^ It v/as held there that where 
a mortgage deed containing a personal covenant to pay 
the mortgage money is registered, the Article of the Indian 
Limitation Act applicable to a claim, based on the personal 
covenant, to recover the balance due ta the mortgagee after 
the sale of tha mortgage propertj-, is Ai'ticle 116 which 
provides a period of six years from the due date, and not 
Article 66 or 67 of the Act. Gmiesli LaVs casê ^̂  was 
cjnsidered and distinguished and it was held that the Pi ivy 
CounciFs decision had not overruled the current of decisions 
on the point in question. Kumaraswami Sastri J., who 
delivered the leading judgment, after pointing out that 
the mortgage in Oanesh LaVs casê ^̂  was not registeredj 
observed, however, as follows (p. 120 ) ; —

“  I  think that these facts show that the »iortga,ge docum ent iu question, was not  
properly registered and so -was to  be treated as an unregistered document and if this 
is so, article 66 'would be the article to  be applied.”

With great respect to th learned Judge I do not agree 
that if the mortgage was an unregistered document then 
Article 66 ^ould be the Article to be applied. In my opinion 
the Article which, then, \vouId apply would he Article 115. 
'From a practical point o f view there may be no differc^nce 
as the period of three years limitation is common to both,

<15 (1928) 52 M ad. 105, f .  b. '2) (1926) L . E . 53  I  A . 134  : S P at. 585,
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and I Tentiire lO tVdiik tliat- tliat psrliaps was in tl'ie, iiiiiid 
of the leallied judge.

I must, tlieiefoTe,, liold that tlis suit is not baTi3d by the : 
law of limitation.

After I delivered my jiidgnient tlie partieB have agreed 
as to tlie amount due and payable by- tlie defendant to the 
pleintiC and niy finding on issue N .̂ 2 is : Rs. 31,000 with 
further interest 'from tTaniiai,y 1, 1934, at t̂ 'velve annas per . 
csnt. per Gujarati month, calculated as piDvidc'd iu 
■iixlentiife of inortgag:, dated March 19, 1927, rests and 
interist on judgment at six per cent.

Decree accordin-gly.
Attorneys for plaintiff : Messrs. Maclhavji d Oo.
Attorneys fo.: defendants : Messrs. Minochehef, Mancher- 

skaw, liimlal d Co.
B . K . 'D.

ORiaiKAL CIYIL.

nu,
Oetoh& 10

Before. M r. Jiistice Kania.

B M  UJAMBM GOVIKDJI, P lain tiff ». HAB^AKCHAND 
Defen-dast.*

Bombay High Court Buhs {Original Siile), 1930, rule 620'^>— Indian Buceeiision A d  
{X X X I X  o f 1923), sidions 211, 230, 255, 25S, 257— Joint Hindu fm m ly— Claim ' 
to liropeHy by a Eimhi as stirvivhu/ rM2mrcener~Applkatum for grant o f  Letters 
of Adrniinslmihxii on bahulf o f a minor limited to period of minority— Will hy last 
1‘ohkr of 2»'ophrt2/ in a joint HinrU frnnihj-— Whether a will can operate on joint 
family pro2)&i'ij afia- birth of a wn.

A  Hiiida died maJdng a ’niJl of his ancestral as well as seli’-acq^nired propBrty 
appointing Ms viia  as execxitrix. M e r  tLe date of the will a son was bom  to the 

*Testamentan^ Suit No. 3 of 1934.

0 -0  runs as follows person, who renouuees probnto of a will or
f  ^ ™ character, shall,

S X  c t o o S ” to the same deooMed


