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Before. My, Justice Rangnekar.

1034 VASANJI KALIANJ1 UKA (Pramsrisr) v. TRACHSHA DOSSABHAL HARVER
August 3 {DEFENDANT).*

Indian Limitation dct (IX of 1908), 4w, 116—Registered deed of mortgage—Personal
covenant to pay moiigage money—=Suit on personal covenrant— Limitation.

Where a deed of maortgage, containing & personal covenant to pay the mortgage
money, is registered, the period of limitation for filing a suit to recover the money
from the mortgagor personally is six years from the time when the money becomes
payable. Such o suit is governed by Article 116 of the Indian Limitation
Aet, 1008,

Eameswar Pershad v, Rajlwmari Ruttan Koer, Beti Muoharani v. The Collector
of Etawah,™ snd Rafnasabapathy Cheitiar v. Devasigamony Pillai,® followed.

Ganesh Lol Pandit v. Khetramohan Mahapatra,'® distinguished.

SuiT to recover money due on the personal covenant in
a mortgage deed.

The plaintiff (Vasanji Uka) advanced to the defendant
(Erachsha Harver) a sum of money on a mortgags of his
immoveabl. properties in Bombay and Thana on March 19,
1927. The moneys were rvepayable on March 19, 1929.
The said mortgage deed contained, infer alia, a p:1sonal
covenant by the mortgagor to repay the mortgage money.
In virtue of the power given to the mortgagee under the gaid
deed of mortgage, the plaintiff sold the mortgagzed mopeltym'
on \owmber 12, 1929. After giving credit to bhe mortgago
for the amount realised by tbe said sale, the mortgagec
filed & suit on January 9, 1934 to recover the balance of
Rs. 32,199-11-9 from the mortgagor personally.

The suit came on for hearing before Rangnekar J. At the
hearing it was contended for th\, mortgagor that the suit

ras governed by Article 66 of the Indmn Limitation Act,
1908, and as it was filed more than three years after the

#0. C. J. Suit No. 47 of 1934,
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money became due, the suit was barred by limitation. It
was contended on behalf of the plaintiff that as the
obligation arose on a registerad deed. the suit was governed
by Article 116 of the Indian Limitation Act, and as it was
filed within six years of the time when the money became
gue, the suit was in time.

C. K. Daphiary, for the plaintiff.
M. C. Chagla, for the defendant.

Raxoxrrar J. This action raises a question under the
Indian Limitation Aect. The action is instituted by the
mortgage . against the mortgagor on a personal covenant
contained in the mortgage deed to recover ths amocunt
remaining du: to him after the mortgage property was sold.
The deed of mortgage is registered end is dated March 9,
1927, and the date of repayment was March 19, 1929. The
mortgagee sold the property on November 12, 1929, in
axercise of the power of sale reserved o him by the mortgage

deed, and the deficiency was Rs. 32,199. The suit was filed

on January 9, 1934. The only defence is that the suit is
barced by the law of limitation. If the shorter period of
three years under Article 66 or Article 115 applies, the suit
would obviously be barred, but saved if the longer period
of 'six years applied under Article 116 of the Indian
Limitation Act of 1908, and this is the only question in
the suit. )

I shall first examine the articles of the Indian Limitation
Act relevant to the question which I have to decide.
Article 66 of the Indian Limitation Act is in these terms :
“On a single bond, where a day is specified for payment ”’,
the period of limitation is three years, and the time from
which the period runs is “ The day so specified . Article 115
is: “For compensation for the breach of any contract,
“express or implisd, not in writing registered and not herein

_specially provided for,” limitation three years, and the
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. . . . o
time from which the period begins to run being, © when
the contract iz broken, or (whers there are successive

hreaches) when the breach in respect of which the suit is

instituted oceurs, or (where the breach i continuing) when
it ceases . Article 116 provides: ©“ For compensation for
the breach of a centract in writing and registered,” the
period of limitation is six years, aund the termanus @ quo s
“When the period of lmitation would begin to run
against 2 guit brought on a similar contract not registered,”
Le. under Article 115.

Tt is beyond controversy at the present day that the words
“ Compensation for the breach of a contract ” in Articles 115
and 116 would inclvde a claim for an ascertained sum.
of m.mey payable under a contract. That has been the
trend of decisions i this country and this view 1 accepbed
by the Privy Council. I necd ounly refer to Tricomdas
Cocvergi Blioja v. Gopwmath Jiw Thakur,

The words ** and not herein spacially provided for ” in
Article 115 show that ths article is a residuary aiticle for
actions ex confracty and th: omission of thase words in
Article 116 is csitice] as poinced ovt by Lord Sumner in
the Privy Couneil decision just refersed to,

I may now 1efer to one mere Article relating to suits on
moitgage, and that is Articls 182, 1t applies when ths suif -
Is “ ta enforce payment of moncy charged upon immoveabl.
property.” the period is twelve years, and the terminus a
quo 15 © When the monev sued for becomes due.” The
controversy as vegards the applicability of this article wag
st et rest by the Privy Council decisin in Vasudevs
Mudaliar v. Srinivase Pillai.® The Article applies to
mertge ge suits in which payment is songht to be enforced
eut of the immoveable property en which it is charged or
which is mortga ged.  This Article, th srefors, cannot, apply,
to the precent suit, nor is it contanded it does

41016} 44 Cal. 7305 L. R. 44 @ (19 . o
LA.6G, . ( 07) 30 Mad. 426; L. B. 34

LA 186 ».
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On the pm;. meaning of tha Articles referced to abovs it
18 clear that the swit is governed by daticle 116 as the
mertgage 1s & regictered morfyage.

The carvant of deeisio
favour of the View that :ﬂ’ticle 116 =
in writing and regiztersd ing

been  in
contracts
50 Tecover money o
a persona ,.1 covenant in a regist *ed boud or mortgage and to
recover the dbﬁs'uacy avising out of a sale i the mortgaged
property.  This view fnds N.m port in the decisicng of the
‘Puvy Councl in Kameswar Perskad v. Rajlumar P'at&fn

Koer'™ and Beti RMahaiani v.  The Collecior of Etawah.®

ading s

Mr. Chagla, however, relies on the PHV}- Couneil decision
in Ganesh Lal Pandit v. Ekeiramohan Mahapatra® The
question is whether the long train of decising in this
country on the pomnt is overruled by this decision.

It is not essy to gather the facts which were before their
Lordships of the Privy Council in what Mr. Ameer Ali, who
delivered the judgment of the Board, calls *“ a complicated
litigation 7. T sghall, however, attempt to state the relevant
material facts as far as I can. The property of a deceased
Hindu had devolved on his widow Suryamsmi. She died
in 1504 or 1905 leaving her surviving one married daughter
Satgabhama. Befoee her death. Swyamam had alienated
some of the properties. The principal alienations were ons
by way of mortgage for Re. 30,500 (in one part of the
judgment the sum mentioned is Rs. 30,500 and in anotber
Rs. 33,500), and the second by way of sale for Rs. 8,000.
Both these transactions were entersd into on July 23, 1884,
and in favour of one Behari TLal. On July 29, 1884,
Suryamani exescuted a powes of attorney in favomr of one
Lakhan under which he wasg authorised to * execute and
register a bond of Rs. 35,000 and 2 deed of sale of Rs. 8,000
in favour of Babu Behari Lal.” This was as the dates show
six days after the two deeds were executed.

@ (1892) 20 Cal. 79 : L. R. 19 @ (1894) 17 AL 198 ; L. R. 22 L. A, 31, ®. 0.
I. A. 234, P, 0. @ (1926) L. R. 53 T. A, 134; 5 Pat. 585.
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On November 28, 1896, Behari Lal instituted a suit on
the mortgage against Suryamani and against Satyabhama as
surety, and the usual mortgage decree was mad: ex parie
against them. It was executed in August, 1897, and the
mortgaged property was s-ld and realised Rs. 83,000, the
property being purchased by Behaii Lal. The mottgage
debt then amourted to Rs. 80,000. To pay the deficiency
Suryamani entered into a razineme (compromise} by
whicl she agreed to transfer t¢ Behari Lal other properties,
and in pwsuance of it executed i 1899 a wm.mber of
conveyances.

On September 17, 1916, Satyabhama instituted the suit,
which gave rise to the appeal in the Privy Council, in which
she challenged the validity inier alic of (1) the mortgage of
1884, (2) the sale deed of 1884, and (3) the transactions.
of 1899. These last transactions are mentioned in one
place as conveyances and in another as kabalas.

It would by ssen that Satyabhama’s suit was brought
nearly twelve years after the due date of the repayment of
the mortgage amount, which was six months from the date
of execution of the mortgage deed, i.e., six months after
July 23, 1884. Their Loidships state in the judgment that
the suit was not instituted until ten years after the debt:
became repayable. This seems to be a mistake which is
repeated by the Madras High Court in a case to be presently
adverted to.

So far the facts seem to be clear. The difficulty comes:
in as te the findings of the High Court referred to by their
Lordships of the Privy Council. The findings of the High
Court as stated at p. 136 of the report were: (1) “ the
principal mortga.e purperting to have besn executed by
Swyamani was not executed in compliance with the
provisions of the law so as to make it binding on Suryamani.”
(2} Th defendants in Satyabhama’s suit, who were claiming’
through Behari Lal, had established legal necessity in respect:



YOL. LIX] BOMBAY SERIES 639

of the mortgage and that consequently the sale under the
mortgage was valid (p. 137). Stopping here, it seems o
me, with the greatest respect, the two findings seem to h>
irrecencilable.  (3) As regards the kabalas of 1899, the
claim «n the personal covenant for the balance of the
mortgage d=bt was harred, and they were not binding m
the reversioners (pp. 187 and 138).

As to the sale of July 28, 1884, the High Court held that
it wag not tor justifiable necassity and that the same dued
was not in fact executed by Survamani.

These findings were challenged in the appeal before their

Lordships.

All the findings seem to have been accepted by their
Lordships, though as regards the mortgage there is no
specific reference as there is with regard to the sale deed
which, it will be remembered, was of the same date and
wag specifically included in the power of attorney ‘given
to Lakhan.

Their Lordships, after stating that they accepted the
findings, proceeded to discuss the power of attorney, and
after pointing out that it was executed six days after
July 23, 1884, referred to the relevant sections of the
Indian Registration Act. and concurred with the High
Court that the sale deed was not validly executed and that
it could not bind either Suryamani or the reversioners.

Theun their Lordships turned to the transactions of 1899
and observed that they agreed with the High Court in
holding that the claim on the personal covenant was barred
before the date of the transactions. It must then follow
that Satyabhamsa’s contention thet the alienations of 1899
were not binding on her as the same were for a debt wlich
had become barred was accepted.

It is not clear which Article of the Indian FLimitation Act

was applied by the High Court in support of their opinion,
Then there is one more difficulty. The decree of 1896
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set ot in the judgment is first against Suryamani personally,
and if the amount was not paid by her, then against the
mortgage property by sale, and finally, in the event of
5 deficiency, against Satyabhama personally as well as
her own property as a surety. Their Lordships then
observed as follows (n. 139) i—

“Phe decree for the balanoce, if the sale of the mortgaged properties proved
insufficient, was against Satyabhama, who had stood as surety on the mortgage.
Satyabhioma was afterwards ebsolved from all lability as surety in the High
Ceurt.” A

v - . . . 17 T
Their Lordships then referred to Rumdin v. Kalka Pershad,”
and with approval to Miller v. Runga Nath Moulick.®
They then observed (p. 140} :— ;

the view taken bj' the High Court on the question of limitation is well
founded. The cause of action on the personal covenant accrued to Behari Lal
Pandit when Suryamani failed to pay the mortgage debt—uawmely, within six
months from the date of the mortgage, And the claim had become harred under

Article 66 long hefore the cxeecution of the razineme and the conveyances
thereunder.”

Tt is these observations on which Mr. Chagla relies.

In Ramdwn v. Kallka Pershad™ the suit was broagh’
nearly ten years after the mortgage money had become
payable. The question which was raised was that as more
than six years had elapsed, no personaldecree could be matle
against the defendant. On the other hand it was argued
that Article 132 applied hoth to the remedy by sale as well
as to u decree for money on the personal covenant to pay
contained in the mortgage deed. The latter contention
was accepted by the District Judge but repelled by the
High Cowrt, aud the view taken by the High Court was
accepted by the Privy Council. The question is thus
put by Lord FitzGerald (p. 14):— ‘

* The question submitted for their Lordships’ consideration is, whether the lessor
period of limitation, three or six years as the case may be, has barred the personai-

remedy ageinst the mortgagee, oven though the mortgage remaing in full force
as against the mortgaged property.” ’

“(1834) L. R. 121, A, 12 7 AlL 502, & (1885) 12 Cal, 389,
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Lord FitzGerald begsn his ju
suit wes by th
not under seal dated January 25, 1870, ete,”. It s, with
respect, difficult te understa: u,'i_ what this means under the
L,'v im this comniry., I wventure to think, howsver, that
the mortgage in that case was not reg'istered and  the

probully accounts for ibe reference by his Lordship to

i izmmuw Aet contained
in Article 65—which now iy Article ¢6—and also to the
provisions relating to suite on forein judgments and some
compounel ]’9‘71‘5"1‘.1‘&‘{&011 securities.  In this view the passage
i the judgment, which I have gucted above, is significant.
Ovne thiag, however, ig dear and that 15 that the question

the provisions of the

was whether the shorter period of three or six years or the

longer period of twelve years under Article 132 applied
to the case, and it seems to me with due deference that
‘there is nothing in that judgment to support what
Mr, Ameer Ali observes in Ganesh Lal Pandit’s case,™
namely, (p. 189) :—

“ In the case of Rumdin v. Halka Pershad™ it was held by the Judicial Cornmittee
that when a mortgagee sues on a personal covenmant to make the mortgagor
responsible for any deficiency in the realization of the mortgage debt out of the
mortgaged properties, the elaim would be barred in three years.”

In Miller v. Runge Naih Moulick™ the contentiop
was that Article 132 applies to a claim to recover money
charged upon immoveable property quite irrespective of
the remedy agked for. The contention was negatived by
the High Court. After pointing out the construction
put upon: Article 132 by the Privy Council in Ramdin’s
~case® their Lordships of the Calcutta High Court observed
(p. 3958) —

¥ The claim to make the defendanis personally liable has therefore been

rightly held to be barred by limitation, the present suit having been commenced
move than six years after the acerual of the ‘cause of action.”

‘0 (1926) L. R.53 1. A, 134; § Pat. 585. @ (1884) L. R. 12 I A. 12 7 All, 502.
: @} (1885) 12 Cal. 389.
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In that case also the suit was filed more than six years after
the debt became payable and could only have been saved
if it came under Artisle 132 of the Indian Limitation Act.

In Ganesh Lal's case,” therefore, as far as I can see,
the pesiticn seems to me that the finding of the High Ceurt,
namely, that the mortgage purporting to be executed by
Suryamani wag not executed In compliance with the
provisions of the law so as to make it binding on Suryaman,
waw zecepted by their Lordships of the Privy Couneil, and
taken together with ¢he refercnce to th2 power of attorney
in favour of Lakhan and to the Indian Registration Act
means that the mortgage was not effected by a regist-red
instrament and thevefore there was no question of Article 116
coming into operation. Then as the headnote shows they

“only point raised was that Avticle 132 applied to the claim un

ths personal covenant in the mortgage. Unless that Article
applied the suit ¢learly was baired as it was institutea

more than six yeers aftsr the date of repayment. Tho
reference to Rumdin's cass® and to Miller v. Runga

Nath  Moulick® shows. that their Lordships wers really

considering the question whether the claim on the personal

covenant was saved under Article 132 and in those cases

1t was held that Article 132 did net apply to suits based v
a personal covenant fir a personal decree against the
mortgagor. Then if the mortgage was not validly executed

by Suryamani, the question of limitation did not arise,

and any opinion expiessed Dby their Lordships, though

entitled to great weight, would be obiter.

I have read and re-read the judgment carefully and with
all the respect which is due to a pronsuncemsnt of the
bighest tribunal 1 confess there are difficulties in undr-
standing the judgmont. For one thing, even if the mortgage
was not registered, it is difficult to see how Artiele 66 would

W (1826) L. R. 531, A, 134 W (1884) LW R. 121, A, 12
5 Pak, 583, 7 All, 502,

®) (1885) 12 Cal. 389,
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apply and not Article 115. It does not appear if Article 115
was referred to. ‘

I am clear, however, that if their Lordships intended
to overrule the long train of decisions in this c.ountry on
the point as to the applicability of Axticle 116 to suits to
recover money on a perscnal covenant in a ragistered bond
or de:d of mortgage, then I would have expected a clear
pronouncement of their Lordships of the Privy Coundl
to that effect. and I wust, therefize, veject Mr. Chagla’s
argument.

The view I am taking is supported by a full bench decision
of the Madras High Cowrt in Retnasabapathy Chettiar V.
Devasigamony Pillui.” It was held there that whers
a mortgage deed containing a personal covenant to pay
the mortgage money is rogistered, the Article ot the Indian
Limitation Act applicable to a claim, based on the personal
covenant, to Tecover the balance due t2 the mortgagee after
the sale of tha mortgage property, is Article 116 which
provides a period of six years from the dus date, and not
Article 66 or 67 of the Act. Gamesh Lals case® was
c.ngidesed and distinguished and it was held that the Piivy
Council’s decision had not overruled the current of decisions
on the point in question. Kumaraswami Sastri J., who

" delivered the leading judgment, after pointing out that
the mortgage in Ganesh Lal's case™ was not registered,
observed, however, as follows (p. 120) :=—

‘I think that thege facts show that the mortgage document jn question wasnot
properly registered and so was to be treated as an unregistered document and if this
is so, article 66 would be the article to be applied.”

With great respect to th: learned Judge I do not agrec
that if the mortgage was an unregistered document then
Axticle 86 would be the Article to be applied. In my opinion
the Article which, then, would apply would be Article 115.
From a practical point of view there may be no differcnce

as the period of three years limitation is common to both,

@ (1928) 52 Mad. 105, ». B,  © (1926) L. R. 53 I A, 134 : 5 Pat. 585.
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W4 aed T venbure to think that that perhaps was in the mmd
Vasassr  of the learned Judge.

Y hod ~ . . Ty o 3
R T must, therefore, hold that the suib is not barrad by th
Eracnsua ’

Dossamm 18w of Hmitation.

Rangnerr . After T delivered my judgment the parties have agreed
) as o the emount due and payable by the defendant to t‘h.e
plaintiff, and my finding on issue N3, 2 is: Re, 31,000 with
further intevest {rom Janwary 1, 1934, at twelve annas per
cent. per Gujarati month, calewlated as provided in the
indenture of mortgag. dated March 19, 1927, ecsts and
interast on judgment at six per cent.
Decree cocordingly.
Attorneys for plaintiff : Messes. Hadhavjy & Co. .
Attorneys for defendants : Messvs. Minocheher, Mancher-
shaw, Hiralal & Co. '

B. K. D.
ORIGINAL CIVIL.
Before Mr. Justice Rania.
1634 BAT UJAMBAT GOVINDJI, Pratntor v HARAKCHAND GOVINDJI,

October 10 DrreNpaNT.®

| Besubny High Court Bules (Original 8ide), 1930, rule 620°V—TIndinn Succession Ael
(XXXIX of 1025), seclions 211, 250, 235, 256, 857—Joint Hindu family—Claim
to property by a Hindw s surviving coparccné:'—zipplication Jor grant of Letters
of Administruiion on dukalf of @ minor limited lo period of wminority—Will by last
Polder of propety 0« joint Hinde fonily—Whether @ will can operate on jotnk
Sandly property afier bivth of a som.

A Hindu died making a will of his ancestial as well ag self-acquired property
appointing his wife as executrix. After the date of the will o son was born to the

*Testamentary Suit No. 3 of 1934,

“® Raule 0620 rnns as follows :—" No person, who renounces probate of a will or

lcjcters of ndministration of the property of a deceased person in one character, shall,

without the leave of the Judge, take out representation to the same deceased in
another character,”



