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W55 e to express an opinion en this point, I should have certainly
Sipicx Haux a.g;me,d Wwith the view taken b}f the 16211‘11@(‘1 J ”dd{ij,'e,
HesEIN - 3

o . T o . T TSI I
T pavee, $heveforve, that the sppeal must be dismissed with
Try OFFICIAL Rk ) !

Assiaxen o GOgES,

BuMpsy , 6 0
" ¥ ‘T 7S 2: T atnelid '_: 8TS. 47 Ared it e
Runguetur 4, Abtorneys for a piellant : Messrs A’LO[{!C{ & Uo
Attorney for respondent : Mr. &. Lowuis Walker.
Appeal dismassed.
B. K. D.
APPELLATE CIVIL.
Before Sir John Beawmont, Chief Justice, and Mr. Justice Rangnekar.
1993 THE COMMISSIONER OF INCOME-TAX, BOMBAY PREJIDENCY
March 28 AND ADEN (Rergron) ». THR HEIRS OF THE LATE
— GOMEDALLI LAXMINARAYAN (AsszsyuEes)*

Indign Income-das A (XT of 1922), sections 2 (9), 3, 14 (1) and 55—Hindw
undivided family consisiing of twe males and two femeles—Death of one of male
members—Income vecelved by sole surviving member—If such income is thab
of individual or thal of Hindw undivided family,

An nssesses, his father, mother and wife formed a joint Hindu family. They were
possessed of apcestral property which on the deeth of the fatler devolved on!ithe
assexsec by survivorship and thereafter the gseessce, bis motler ard vile romix‘uv(‘ a
to live as members ¢f an undivided Hindu family. k

For the Income-tax year 1932-33 the asscssee’s total income was determined at
Bs, TL000 and odd and he was assesscd, as an individual, to pay ircome-tax ard
super-tax, The azsessee contended that Le wasentitled to Le texcd as a Hindu
undivided family, The Tncome-tax authorities did not accept his contention. On
reference to the High Couet o .

Held, {1) that the income of the assessee should bhe taxed as the income of

2 Hindn vadivided family for the'purposes of super-tnx under seotion 55 of the.
Indion Income-tax Act, 16922 ;

{2) that the assessment levied in the present case weemnot in order.
Yedathwaoi v, Commissioner of Income-lum, M(Lclms,m approved,
1 the matier of Moolji Sicha'® disapproved.

* Civil Reference No. 15 of 1034,
@ (1932) 56 Mad. 1, 5. B. ® (1934) Cal. (Unrep.).
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(rvin BEreErENCE made by the Commissioner of Income- 1955
tax, Bombay Presidency ond Aden, undey
ot the Indian Income-tox Act, 1024

One (Gomedalli Lexzminaraven died i December 1020
leaving him surviving 2 son, A, P, Bwamy Gomedalil

(assessee), & widow and his son’s wile.

o

Tor the Income-tax vear 1032-33 a vevarn of hig income
was made by the assessee and thereaiter the Income-tax
O{ﬁru ¢ Ward, Scetion LI, detevinined the total income at
Rs. 77,559, The assessee claimed 1o be assessed to income-
tex as o Hindu undivided family. The Income-tax Officer
was of the opinion that the asscssec being the sole surviving
member of a Hindu undivided family should not be treated
as representing a joint Hinde family and that he should be
taxed as an individuzl. He accordingly taxed the total
income to income-tax and super-tax by his order dated
November 25, 1933.

The assessee then appealed to the Assistant Commissioner
of Income-tax, A Division, who agread with the order
of the Income-tax Officer with the result the apneai wag
dismissed.

 The assessee then applied in revision to the Commissioner
of Income-tax, praying that if the Commissioner wag not
able to give him the necessary relief, the case might be
referred to the High Couzt. The Commissioner found himself
unable to agree with the assessee’s contention and he accord-
ingly referrved the following two questions under section 66 (2)
of the Indian Income-tax Act, 1922, viz. :

(1) “ Whether, in the circamstances of the cese, the ncome received by vight of
survivorshir by the sole surviving male memier of v Hindu wmdivided family ean be
taxed in the hands of such male member as his own individual income, or it should

be tazed as the income of a Hindu mdivided family, for the purposes of assessment
“To super-tax under section 55 of the Indion Tncome-tax Act, 108277

(2) “ Whether, under the circumstances of the pase, the assessment as lavied
is proper ? 7
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In the course of the letter of reference the Commissioner
ohgerved as follows :—

“ 1 am respectfully of opinion that the words ‘Hindu undivided family * as used in
the said section 14 (1) of the said Act bave reforence only to a family counsisting of
more than one male member with or without s female member or members and that
when there is ouly one male member left in a Hindu undivided family oven with
female member or wewmbers, such a male member must for the purposes of the said
Act Be teeated as an individual and not as representing a Hivdu undivided family.
T further respectfully suhmit that alarger deduction amomting to Rs. 76,000 is allowed
for the purposes of super-fax in the caso of o Hinde wudivided family than in
ordinary case as the income in that case is not that of one individual but of several
individuals, viz., the male members of the undivided family. The female members
of o HMindu undivided family ave not entitled to such income but only to
meintensnee out of it

By answers sucordingly to the above two questions wovld be as ender :—

(1) That for the parpozes of assessing super-tax under section 54 of the Fncome-
tax Act, the income of the property in the hands of the sole surviving male
member of » Hindu undivided family is liable to be taxed as the income of an
individual ond not that of a Hinde undivided family.

(2) In the afiirmative.”

The reference was heard.

K. Mcl. Kemp, Advocate General, with 6. Louts Walker,
Jovernment Solicitor, for the referor.

Sir Chimanlel Selalvad, with Engineer with Raghavayya,
Nagindas and Co., Attorneys, for the assessees.

Braumont (. J. This is a reference made by the Com-
missioner of Income-tax under section 66 (2) of the Indian
Income-tax Act, and the first question raised is:

“ Whether, in the cireumstanees of the case, the ircome received by iiﬂllt‘ of

_ ¢ o A =k
survivorship by the sole surviving male member of & Hindu mdivided | amily can
be taxedd i the hunds of such male member as his own individual incmu,n;, or it
ghotld be tased as the income of o Hindo wndivided family, for the purposes of
assessiuzut fo supsr-tax, uwnder section 83 of the Indian Ingome.tax Act, 1922."

r -‘; £} AL = 3 3 3

The facts axe that there was o joint Hindu family con-
sisting of a father and his wife and a son and his wife, the

e : ’
son being the present assessee. The father died in 1929

i oy 1 TOoOT ¢ ) 1 ¢ ay’ 4 10 1 3

?}dme ih(j, f o{u fof.l assessment, so the jeint Hindu family
hen consisted of the I8 her ¢ s wife,
ste the son, his mother and his wife, and the
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question raised by the Commissioner appears to me to admit 1085
the existence of & joint Hindu family., Of such existence, Conmnssioner
I think, there can be no question. Tt is clear law that you tveousTax,
may have a jeint Hindu family consisting of one male member - DY
and female members who are entitled to maintenance, Lr¥4RATAN
although that does not mean that every Hindu who possesses Beqwuont ¢. J.
a wife and & mother is necessarily a memberof a joint Hindu

family, as Mr. Justice Lort-Williams seems to think in the

Calcutta case rvefexrred to below. The question vaised is

whether the assessee is to be assessed as an individual or

as a member of the joint Hindu family, and the importance

of the question lies in this, that for the purposes of super-

tax he will be allowed a larger exemption if he is taxed

as the manager of a joint Hindu f't,ml]v than if he is taxed

as an individual.

The Income-tax Act refers in various sections to a Hindu
undivided family, though that expression is nowhere defined.
A Hindu undivided family is a unit for taxation under

sections 8 and 55, and under section 14 (I) it is provided
that the tax shall not be payable by an assessee in respact
of any sum which he receives as a member of a Hindu
andivided family ; which seems to mean that as a Hindu
undivided family is taxed as a unit, the individual members
thereof are not liable to be charged in respect of what each
member receives as his or her share of the joint income.
The nature of a Hindu undivided family was perfectly
well-known to the Legislature when the Tndian Income-tax
Act was drafted, and it was well-known that the expression
“ Hindu wndivided family * includes females, and is much
wider than the expression “coparcenery” which includes
only the males in whom the joint family property is vested.
It is argued by the Advocate General that the Act, dealing
as 1t does with property, when it refers to a Hindu undivided
- family, really means to denote the coparceners, that is to
_say, male members of the family in whom the family property
is vested. T see no ground for arriving at that conclusion,
‘mo-uz Bk Ja 4—5 R
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1935 gince the meaning of the two expressions was well-known
Coxsstoxer when the Act was drafted, and the Legislature has thought
Iream Ty, fit to use the wider expression rather than the narrower
| Bowss¥  gne. I have no doubt that this was deliberate. The more
Lmn\ amavanliberal allowance to a joint family in respect of super-tax
Besumont . J. Was presumably given because the whole income of the
family would not go to one individual. If there were a large
number of male members, each member would get only
a small portion of the income, and it would be hard to charge
the family with super-tax merely because the joint income
wag over the limit at which super-tax commences for an
individual. But the same principle would apply, though
perhaps to a less extent, to the case of a Hindu joint family.
consisting of one male member and several female members
entitled to maintenance, where maintenance might absorb

& large share of the family income.

It has been held by a Special Bench of the Madras High
Court in Vedathanni v. Commissioner of Income-tax,
Madras” that one male member and the widows of
deceased coparceners ean form a joint Hindu family, and
that therefore the arrears of maintenance received by
a widow of a deceased coparcener are exempt from tax
under section 14 (I) of the Act. If we were to accept the
view contended for by the Advocate General, I think we
should have to differ from the basis of that decision, and
I see no reason for so doing. We have also been referred
to o deecision, at present unreported, of a Division Bench
of the Calcutta High Cowt consisting of Lort-Williams and
Jack JJ. (In the wmatter of Moolji Sicka and fiwe other
assessees, decided on December 13, 1934.) We have
only an uncertified copy of the judgment, and therefore
I hesitate to deal in any detail with the reasoning in the
judgment, but the effect of the decision appears to be that
references in the Income-tax Act to a Hindu undivided-
family should be read as referring to coparcencry. I am

W {4932) 56 Mad. 1, 8. B,
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unable to agree with that wview, which seems to me
inconsistent with the words of the Act.

I think, therefore, the first question submitted to us must
be answered by saying that the income of the assessee should
be taxed as the income of & Hindu undivided family for the
purposes of super-tax under section 55. The second question
“ Whether, under the circumstances of the case, the assess-
ment as levied in this case is in order ” must be answered
in the negative.

The Commissioner to pay the costs of the assessee to be
taxed by the Taxing Master on the Original Side scale.

_ Ranowegar J. The question raised on this reference is
whether the assessee is liable to be taxed as an individual
or as a representative of an undivided Hindu family. The
importance of the question lies in the fact that an undivided
Hindu family is treated as a single unit for assessment
under section 3 of the Act and is also entitled to a larger
exemption in the matter of assessment to super-tax.

The facts are that the assessee, his father, mother and
wife formed a joint Hindu family. They were possessed
of ancestral property which on the death of his father
devolved on the assessee by survivorship, and thereafter
he and his widowed mother and his wife continued to live
together as members of an undivided Hindu family.

Under section 2 (9) of the Indian Income-tax Act a Hindu
undivided family is included under the definition of
“person ”’, but has not been otherwise defined anywhere
in the Act. In my opinion, therefore, the expression must
be construed in the sense in which it is understood under the
Hindu law.

Under the Hindu law, an undivided Hindu family is
composed of (¢) males and (b) females. The males are
(1) those that are lineally connected in the male line,
(2) collaterals, (3) relations by adoption, and (4) poor
dependants. The female members are (1) the wife or the
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1035 “yidowed wife® of a male member, and (2) maiden

C«)ﬂiarg::axﬁit daughters. The commentaries mention female slaves and

Txoowe-Tax, illegitimate soms also as being members of an undivided

Bomat - Hindu femily. I shall content myself by referring to two

Laxamsswavas well kmown text boolss. Mayne in his work ab page 344
Runguekor . obgerves as follows :—

“The whole body of such a family, consisting of males and fensales,....some of
the members of which are coparceners, that is, persons who on partition w ould be
entitled to demand a shave, while others are only entitled to maintenance.”

Then dealing with what is called coparcenery, the learned
author at page 347 observes :—

“Wow it s ot thiz point that we see one of the most important distinctions

hetween the coparcenery and tle general body.....”"
I think perhaps a more accurate description of what a Hindu
undivided faanily means is given by Sir Dinshah Mulla in his
Principles of Hindu Law, 7th Kdition, at page 230, in these
words -—

“A joint Hindw family consists of all persons lineally descended from-
a commen ancestor, and includes their wives and unmarried daughters”

An undivided Hindu family in this sense differs from what
is called & Hindu coparcenery, which is & much narrower
body. A Hindu coparcenery includes only those male
members who take by birth an interest in the coparcenery
property. Thisis what is known as epratebandhe daye or.
unobstructed heritage, which devolves by survivorship.
These are the three generations next to the last holder
unbroken male descent.

The Crown contends that the assessee was the sole surviv--
ing coparcener and therefore free to deal with the property
in any way he liked, and that being so, there was mo
undivided Hindu family. Now under the Hindu law
undoubtedly the sole swviving coparcener has wider powers
to deal with property which he takes by survivorship. But
these powers are subject to well recognised rights of the -
female members of the family. Thus the widow of a deceaged
coparcener has a right to be maintained out of the family
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property and a right to a due provision for her residence.
An unmarried daughter has a right to maintenance and
residence and to marriage expenses. Similarly the disquali-
fied heirs, such as the blind, the dead, ete., have similar rights.
If the rights of these persons are threatened, or if the holder
of the estate is dealing with the property in a manner
inconsistent with or so as to endanger the rights of these
persons, he may be restrained by a proper action from acting
in that manner. Similarly, the widow of a deceased copar-
cener may adopt a son to her deceased husband and he would
therefore become®a coparcener with the sole surviving
coparcener. Then the expenses of religious ceremonies such
ag the shradhe relating to deceased coparceners have also
" to come out of the property. : I need not refer to the other
restrictions on the power of the sole surviving coparcener.
Therefore because there is no coparcenery, it does not follow
that there is no undivided Hindu family. The joint status
of the family does not come to an end merely because for the
time being there is only one member of the family who is in
possession of the family property. It is clear, therefore,
that there is & sharp distinction between what is understood
in the Hindu law by the expressions “ undivided Hindu
family ” and “ coparcenery . Now these two expressions
which are known to every Hindn lawyer were before the
legislature when the Income-tax Act came to be enacted.
Tt is a canon of construction that one cannot impute ignorance
to legislature of well-known legal expressions. ~ The legisla-
ture must be presumed to be acquainted with not only the
actual state of the law but with the legal interpretation put
upon technical expressions by the Courts. If then the legisla-
ture chose to adopt, & wider expression like ‘‘undivided
Hindu family ” instead of the narrower one * coparcenery >,
the Courts have no option left but to construe the wider
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expression in the way in which it has been construed and

understood under the Hindu law. To put a narrower mean-

ing on the expression ““undivided Hindu family  as the

T
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awd

15 (pewn wants us to do, would, in my opinion, be legislating
Cowmssroxer instead of interpreting the section. The view which we are
Ixcoms-TAs. taking is not without authority, and T need refer only to
Bowssy  yodgithanni V. Commissioner of Income-tan, Madras.” Tt
Lasssansva¥ig said that that was a decision under section 14 (I) of the
Ranguskar J. Indian Income-tax Act ; but reading the judgment care-
fully, it seems to me that the point which has arisen before

us also arose before the Judges of the Madras High Court,

and the whole ratio decidends of that case is that the expres-

sion ““ undivided Hindu family * has to be understood in the

sense m which it is understood in the Hindu law.

The learned Advocate General has referred to an
unreported decigion of the Caleutta High Court and produced.
an uncertified copy of the judgment. I have no hesitation
in saying, with respect to the learned Judges in that case,
that their reasoning does not appeal to me and is opposed to
the fundamental principles of the Hindu law.

For these reasons, I agree that the questions raised must
be answered in the manner proposed by my Lord the Chief
Justice.

Answer accordingly.
Y. V. D.
@ (1932) 56 Mad. 1, s. B,

APPELLATE CIVIL.

Before Sir John Beaumont, Chief Justice, and Mr, Justice Rangnekar.

1035 THE COMMISSIONER OF INCOME-TAX, BOMBAY PRESIDENCY AND ADEN,
April 1 Rereroe o, GOPAL VAIJINATH MANOHAR, Asssser.*

Indian Income-taz det (XTI of 1988), section 34—Income-laz—Assessment—ILow rate

of projils assessed—Revision of asscssment in following yeay—* EBsraped assessment

‘! Lt >
nieaning of,

In the coarse of assessment for the year 1832-33, the Income-tax Officer added.
to the assessee’s income a certain Percentage on the sale of gold and silver, 3 per cent,
on the sale of gold and 5 per cent. an the sale of silver, and on that Lasis made the

*Civil Reference No. 2 of 1935,



