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jurisdictions of different High Courts, and provides that it is Tus

the High Court within whose jurisdiction the parties last Dm Socza
resided tog ctl er, and no other High Court, which is to have s Sovza
jurisdiction. It is clear on the evidence that of all the High
Courts in India the High Court within whose jurisdiction the
patties last resided together is this High Court. The fact
that after residing together within the jurisdiction of this
Court, they resided together somewhere else outside the
jurisdiction of any ngh Court seems to me to be irrelevant.
I think that under section 2 of the Act, read with section 3,
this Conrt has jurisdiction to grant a decree. [After deal-
ing with the case on its merits, his Lordship concluded :]
I, therefore, grant a decree for judicial separation with costs.
Liberty to apply with regard to the custody of children and
with regard to alimony.

Beaunont G, F.

Attorneys for the petitioner : Messrs. Sowza & Co.
Attorneys for the respondent : Messrs. De Andrade & Co.

Decree accordingly.

B. K. D.
ORIGINAL CIVIL.
Before Mr. Justice B. J. Wadia.
KAMATARKANT GOPALIL (Prarxriry) v. MADHAVIL MEGHIT (DEFENpANE).* 1934

November 26

Cvil Pirocedure Cade (et VW of 1948), Order 1I, rule 5—Fromissory nofe passed in
favour of fdudu futher who wes joint with his son—=Suit by son of the promisee on kis
death us swrviving coparcener—Aernaiive clatin as kheir of his father—Joinder of
such claims roid—~Son con sue an promissory nole only us keir of his father, the
original holder—N eqotiable Fnstruments At (XX VI of 1881), sections 8, 38, 78—
Hindu lav—Joint fomily properéy.

Ma:dhavji, the defendant, passed two promissory notes in favour of Gopalji, the
plaintifl's fathér. On the death of Gopedji the plaintiff filed & suit on the promissory
notes, alleging that be was joiub with his father and was entitled to the amounts

*(, C. J. Suit No. 1421 of 1932,
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represented by the promissory notes as the sole surviving coparcener. In the
alternadive he claimed the amount as the sole heir and representative of his {father
Gopalji. B

Held, that it was not proper according to Order II, ritle 5, of the Civil Procedure
Code to join she swo claims fogether ; and that it made no difference that the second
claim was in the alternative to the first.

Whitworth v. Darbishire," followed.

A coparcener, who becomies entitled by survivorship to the property of
a juint Hindu family, cannot sue on a negotiakle nstrument payable to a  deceased
copareener or order, by rtenson merely of operation of law, forlie cannot give
a valid and proper discharge to the maler of that instrument. Jt cannot be
asaumed in such a ease thab because the heneficial interest has survived to him,
the legal title must follow suit.

Bunl: of Pombay v. Ambalal Surabhai,® applied.

A swrviving coparcener in 8 joint Hindu family does not represent the estate of
a deceased member of that family, He gets the family property by survivorship
in his own right, and not as .'h'epresontn,tive of tho deceascd. h\

If it is found merely that a Hindu father and son are joint in food and \"\"01“&411]‘,1_), :
there is no presnmption that they held joint family property. 16 must be proved
that the family possessed some joint or ancestral property from which the presump-
tion could be drawn that all the property possessed by that family was joint family
property,

SUIT on promissory notes.

On July 29, 1929, the defendant passed two promissory
notes for Rs. 52,747-8-0 and Rs. 8,158-9-0 in favour of
one Gopalll Ramji, the father of the plaintiff. The said
Gopaljl died intestate on June 3, 1931, leaving him surviving _
the plaintif, Kamlakant, as the sole surviving coparcener
of the family to which he and hig father be]‘bz'lgc:d. The

plaintiff alleged that the amounts for which the said

promissory notes were passed helonged to the said joint
family. '

The plaintift filed this suit to recover the amounts due

N Y o - o Tyt 3
undier the notes as the sole surviving coparcener of the said
Joint fa,szl}- , OFin the alternative as the sole legal representa-
tive of Gopalji.

The defendant contended inter alia that the plaintiff was.

not a member of a joint and undivided Hindu family with

143 IR - 5 . o
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his father, and that even if he was, he could not file the suit
on the notes as the sole surviving coparcener of the family.

M. C. Chagla. with 7. 3. Guido, for the plaintifi.
M. V. Desar, with K. M. Valdl, for the defandant.

B. J. Wapia J. The plaintifi has filed this suit to recover
from the defendant two sums of Rs. 52,747-8-0 and
Rs. 8,158-9-0 under two promissory notes dated July 29,
1929, which were passed by the defendant in favour of the
plaintiff’s father Gopalii Ramji. Gopalji Ramji died
intestate at Bombay on or about June 3, 1931. Plaintiff
is his only son, and claims the two sums as the sole surviving
coparcener of a joint and undivided Hindu {family of which
he and his father were members, or, In the alternative, as
the sole heir and legal representative of his father. Plaintiff

has not obtained representation to the estate of his father, -

and at the commencement of the hearing his counsel said
that he claimed only as a coparcener. It is clear that the
two claims cannot be joined together under the terms of
Order II, rule 5, of-the Civil Procedure Code. It malkes
no difference that the second claim is in the alternative
to the fivst: see Whitworth v. Darbishire.”  Plaintiff’s
father and the defendant did business in partnership as
-colour merchants. The partnership was dissolved some time
between 1922 and 1924, and on making up the accounts
moneys were found due for which the defendant passed the
two promissory notes in suit in favour of the plaintiff’s
father. The promissory notes were renewed from time to
time, the last renewal being on July 29, 1929.

The suit wasg filed on September 9, 1932, and on the face
of it the claim is time-barred. Plaintiff, however;, relies
on the absence of the defendant from British India in 1932
to save the bar of hmitation. Defendant also contends
that the plaintiff cannot maintain this suit on the promissory

- notes as a surviving coparcener, assuming that he was one,

W (1893) 48 L. T, 216.
mo-1I Bk Ja 4—2a

1534
Kamaraxany
Goparse
2.
Mapmavsr
MeGHJIY



76 INDIAN LAW REPORTS {VOL. LIX

<t

193¢ a5 the promissory notes ave payable to Gopaljii Ramji o3
Kawsrarave order. The plaintiff, it was contended, is not & holder who
ORI Gam give a valid and proper discharge to the defendant.
"’%ﬁfﬁ“ In his syritten statement the defeadant alleges that he is
not aware that plaintiff is the only son and heir or legal
representative of his father, and that even if he is, he cannot
file this suit without obtaining representation fo his father’s
estate. There was, however, nothing to prevent the plaintifi
from filing the suit as the sole heir of his father if he was so
minded, and all that has been held in Raichand v. Jivras™
iz that the Court cannot pass a decree until he had obtained
such representation. That question, however, does not now
arige, as the plaintiff claims the two amounts of the pro-
missory notes as the sole surviving coparcener.

T will deal with the latter contention first. Defendant
denies that the plaintiff and his father Gopaljl were members
of a joint and undivided Hindu family. Plaintiff is the
only son of Gopalji by a predeceased wife. Gopalji also
left a widow, his second wife, and a danghter by her. They
all lived together until Gopalji’s death. Presumably the
father aud the son were joint in food and worship, but there
is no presumption that they held joint family property.
It is for the plaintiff to show that the family possessed some
joint or ancestral property from which the presumption>-
could be drawn that all the property possessed by the family
was joimt family property. There were three brothers,
Purshottem, Ramji and Naranji, who were the sons of Ebji.
Ramji had three sons, Gopalji, Vallabhdas and Shivji,
Plaintiff was six or seven years old when his grandfather
Ramji died. He could not state whether Bamji left any
particular ancestral property except that according to his
information and belief there was some ancestral property
at Nomatipura ond Madanpura. He, however, frankly
admitted that he had no documents to prove his statement,
but he was supported by his uncle Shivji Ramji, who would

® (1030) 56 Bom. 65,

B . Wadia J,
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certainly be in a bebter position by reason of his age to know 1934
the real state of affairs. Shivii also frankly stated that the Bamsraxawe

o . N .. GUPATIT
condition of the family was poor, but Gopalji got some .

y rs o . A s rated MADEAVIT
ancestral property from Ramji when he separated, and “wneus

whatever was left came to him. ;"Lccoriiiug to him Gopalii 5 ; a4,
also speculated, ecarned money, and did business in
parinership with the defendant. Both he and the plaintiff

stated that there never was any poartition or separation

between father and senr. This is all the evidenece, and I must

say that it might have been a little fuller in detaill. But

I think the Court can still draw the inference from these
statements which have not been disproved that the plaintiff

and hig father were members of & joint and wndivided Hindu

family, i.e., joint in food, worship and estate.

The important question still remains, whether the plaintiff
can sue to recover the amounts of the promissory notes in
his right as a coparcener. Defendant’s counsel contended
that he could not, as the property in the promissory notes
which are negotiable instruments vested in the holder, and
the plaintifi could not be said to be the holder of those
instruments. On the other hand plaintiff’s counsel argued
-that the property in the promissory notes was transferred
to the plaintiff by operation of the law by which the parties
to the instruments were governed. Wherever there is
2 promissory note, the swit is prima facie based upon if,
unless thers are circumstances to indicate that it is based
on a cause of action independent of the promissory notes.
Here it is conceded that the suit is principally and solely
based on the promissory notes, and not on the debt which
formed the consideration for them. The real contract
between the parties to a negotiable instrument is one which
appears on the face of the instrument. The promissory
notes are payable to Gopalji Ramji or order, and Gopalji
‘was therefore the holder of the notes. A holder is defined
in section 8 of the Negotiable Instruments Act as the person
entitled in his own name to the possession thereof and to
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1934 peceive or recover the amount due thereon from the party

Kawsraxsst [iable, Section 82 of the Act makes it obligatory on the
GOranyt R . 4
o maker of a promissory note to pay the amount thereof

i according to the apparent tenor of the instrument, ie.,
primazily to the holder, and under section 78 of the Act
payment must be made to the holder in order to discharge
the maker. The question, therefore, is whether the plaintifl
can claim the two amounts of the promissory notes in his
own right. It was held in Harkishore Barno v. Gura Mio
Chavdhuri® that vo one could maintain a suit on a promis-
sory note except the holder thereof. In an earlier case.
Brojo Lal Sake Bawilye v. Budh Neth Pyariad & Ce.,”
it wag beld that it was not the holder who alone could sue
on & promissory note, but whoever was the true owner cf
the note could also swe. That judgment was digsented
from in the later decision in Hairlishore Barna’s case,” which
I have alveady referred to, and it is there pointed out that
the earlier suit was based not only on the promissory note
but slso on the consideration for the same. It has been
stated in Subba Narayane Vathiyar v. Ramaswems Aiyar™
that the words “in his own name ” appearing in section 8
of the Actwere inserted by the Legislature to prevent anyone:
from claiming to be the holder of an instruimment on the-
around that the ostensible holder was merely a benamidar
for the true holder. A holder of an imstrument is entitled
to recover if he is either the payee named in the instrument
or the endoisee thereof ; if the instrument is payable to
& person or beaver, the person to whom it is delivered can
recover. An assignee of & promissory note can sue in his
own name : see Muthar Swhid Maraikar v. Kadir Sahid-
Marcikar,” though usually the assignor is joined as a.
co-plaintiff with the assignee for the sake of caution. Under-
section 130 of the Transfer of Property Act an assignee of
a chose in action ecan sue in hisown name. Under section 137
of that Act negotiable instruments ave exempted from thes

YO BT fteT  merca "
b {19300 5% Cal. 752, @) (1906) 30 Mad. 88 at
@ (1927) 53 Cal, 531, @ ((1905)) 58 Mact, ate, T

B.d. Wudin. J.
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operation of the sections of the Chapter of the Transfer of 1934
Property Act dealing with transfers of chose in action, because Kamsrarsse
. : .. . Glopara:
such assignments are regulated by the Negotiable Instru- ».

ments Act. The usual mode of transfer of a negotiable MiRravs

Ingtrument is by endorsement or by delivery. At the same o J i 7
time negotiable instruments arve also choses in action, and ~
as svch may be trensferred by asgignment. All that the
exempiion in section 137 means is that a negotiable instru-
ment need not only be tronsferred by an assivhiment like

‘hoses in action, ag thelr trapsier 1s :ﬂw governed
cific vrovisions of the Negotiable Instruments
iy Cifference between a transfer by endorsement
msfer by assignment of & negotiable instrument is
hist und er an osslgnment the assignee acquires only the
right, title and interest of the assignor, whereas the endorsee
ay h“w all the vights and advantages of a holder in due
course. In any event, the assighment must be in writing
and duly executed before the assignee of a chose in action
can ste upon it.

‘an the plaintiff be said to be a holder of the promissory
notes as 2 coparcener ? He could only be a holder if he was
entitled in his own name to the possession of the promissory
notes and could give a valid discharge to the malker, namely,
the defendant. Plaintiff is not the payee under the pro-
‘missory notes. Plaintiff is not the endorsee nor the assignee
thereof. = He cannot negotiate the promissory notes. They
are drawn in favour of Gopa;lp individually, or order, and the
property vested in him. Plaintiff’s counsel, however,
contended that the property passed to the plaintiff by
operation of law, but no authority directly bearing on the
point has been cited in Court. It has been held that a person
whose name appears in a promissory note as the signatory
thereto i3 alone liable on the note: see Sadusuk Jank:

Das v. Kishan Pershad.” Tt was argued by counsel for
‘the defendant that conversely the person whose name

@ (1018) L. R. 46 1. A. 33 : 46 Cal. 663.
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appeared as the holder on the mstrument alone could sue
on it ; the assignee also could sue, if the assignment was
in writing and duly executed. In Vithalrao v. Vithalrao™
it was beld that the members of & joind and undivided
Hindu family were not liable in & suit on a promissory note
signed by one of them as manager, thouch a suib could lie
to recover the debt as against all the membors of $he family.
The distinction there drawn Is between 2 suit on the promis-
sory note and a suit on the debt. The manager who signed
it is certainly liable on the promissory note, but the other
members who did not sign the note could be sued only for
the debt. A suit, therefore, on a promissory note must be
filed against the executing party only, and the other
coparceners cannot be joined in the suit although the loan
might be binding on the estate. If, however, the loan and
the promissory note are simulbaneous and constitute one
transaction, then there is no separate cause of action on the
debt. In Sharanbasapps v. Rachappe® it was held that
a promissory note signed by one partner in his own name,
and not in the name of the firm, was binding on that partner
alone. In an earlier decision of the Appeal Couwrt in Sitaram
Erishao v. Chimandos Fatehchond® it was held that in an
action on a promissory note the signatory whose name

appeared on it would not show that he was an agent for an
undisclosed principal. - Recently the Privy Council has helad
in Pickhappa v. Chokalingam® that the fact of a manager

of & joint family becoming a partner with a stranger does

not ipso fucto make the other members of the family partners

along with him. The frend of all these decisions seems

to be to yestrict the liability under a promissory note to the

person whose name appears on the face of the instrument.

Conversely, it was argued that the meaning of the word

“ holder * should not be so enlarged as to include in that

designation persons other than those who are primarily

entitled o sue. It was also pointed out that if a testatox
A} {495

:h:» Bom. L. R. 150, ) (1998) 52 Bom, (40,
32) 895 Bom. L. R, 68, @ (1934) 36 Bowm, L. R, 976, p. .
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bequeathed the amount due under a promissory note to 1934
a legatee, the legatee could not maintain an action on the I\f,,’”gﬁ;";“
“promissory note in his own name, even if the executor had  »

) SADHAVIE
obtained probate accerding to the law, unlesy the executor “yrems:

had endorsed it in his favouwr. A coparcener also who , ; Faow 7
becomes entitled by survivorship to the joint family property
of the family to which he belonged canno’ sue on a negotiable
instrument pavable to the decessed or order, for hn cannot
give a velid and proper discharge to the maker, by reason
maerely of the operation of the law. Ii cannob be assumed
that because the bensficinl interest has survived to him,
the legal title must follow suit: see Bank of Bombay v.
Ambalal Sarabhei.”  The analogy of the Official Assignee
suitig on a promissory note passed in favour of an insolvent
is not correct, because under the statute the property of
the insolvent vests in the Official Assignee, and he Iepl'esents
the estate of the insolvent and holds it for the benefit of the
creditors generally. A legal representative of a deceased
person can sue as a representative, as be is' by the very
terms of the definition of a legal representative in section
2 (11) of the Civil Procedure Code a person who in law
represents the estate of the deceased person. The copax-
cener does not represent the estate of the deceased member
of the joint family. He gets the property by survivorship
-in his own right, and not as a representative of the deceased.

I might mention here that plaintiff’s counsel said in his
closing address that, if necessary, he would apply even
now for a succession certificate, and that the Court might
adjourn the suit before finally passing a decree in his favour.
This would, in my opinion, alter the cause of action.. The
plaintiff is before me as a coparcener suing in his own right.
The plaint is filed in his name personally and not as
a representative. He rests his title, and has rested it
throughout the hearing, on his position as coparcener in

Yaw, and I do not think 1 can now allow him to rest it on

W {1900} 24 Bom 350 at p. 338,
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194 g cyecession certificate as an heir and legal representative.
®amarsrast Tf he is o coparcener, he cannot be entitled to a decree merely
TR on obtaining representation at this stage, because it would
VamAYI have the effect of turning a suit by him personally into a suif
B Tt g by him as the representative of his father, which posr?lon
o his counsel abandoned at the comumencement of the hearing.
(lounsel refexred to the practice prevailing in the Prothono-
tary’s office to orant succession certificates even to
coparceners.  That is sometimes Gone at the instance of the
coparcener himself, after giving due notice to all other
intevested parties, if e has to give a discharge which would
be consideved valid by the debtor. :
For the reasons I have discussed before I hold that the
plaintifi cannot maintain this suit on his title as a coparcener.
[The vest of the judement is not material to this report. |
In the vesult, the suit must be dismissed with costs.
Attorneys for plamntiffis: Messrs. Nagendas, Hoosein-
ally & Co. .
Attorneys for defendants: Messrs. Khandwele and
Chhotalal.
Suit dismissed.
B. K. D.

ORIGINAL CIVIL.

Before Sir Jolm Beawmont, Chief Jusiice, and My, Justice Rangnekar.

3 hlx?fi?& RAHIMTULLA LOWJI DAMANI (0RIGINAL APPELLANT TROM THE DECISION OF
— THE OrFrictan AssieNER), Areminaxt ¢ THE OFFICIAL ASSIGNEL OF

BOMBAY (orrcrsar RESPONDENT TROM THE DECISION OF THE OFFICIAL ASSIGNEE
oF Bompay), Respoxpoxn¥

Transfer of properly Aet (IV of 1882), sections 84, 45 (1) (d)~-Sale by Official Assignee
of insolvent's praperty—Purchaser af cuclion sale— Resale by sweh purehaser—ILiight
of purcheser do geb conveyance in fosour of kis sub-purchaser of the property scld by
Gfietel 1ssigner,

A purchaser from the Official Assignee of Bomtay of property of am inaolven‘!;q,
is entitled to get a proper couveyance of that property from the COffcial Assignee-
* 0. C. J. Appeal No. 31 of 1934 from Insolvency No. 58 of 1953
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