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APPELLATE CRIMINAL,

Before Mr. Justice Broomyield and Mr. Justice Divatia.

ABDULSATARKHAN XKAMRUDDINKHAN  (0RIGINAL  ('OMPLAINANT),
APPLICANT v, RATANLAL KISHENLAL (orR16IN4L Accusep No. 2),
OFPPONENT.*

Indian Penal Code (Act XLV of 1860), section 482—Indian Merchandise Muarks Aet
(I V of 1889), section 15—Offence of infringement of property mark—No discon-
tinvance proved—Time runs from yirst instance of infringement—-Limitation.
Under section 15 of the Indian Merchandise Marks Act, 1889, if the offence of

infringement of a trade or property mark is a continuing one and no discontinuance is

proved, time runs from the first instance of inﬁ'inget‘nent or from the first discovery
of the infringement :
Ruppell v. Ponnusui T'evan;'? followed.

Akshoy Knmar Dey vi The King-Emperor® and Nagendranath Shaha v. Eniperor,®
distinguished.

Mahomed Jewa v. Wilson™ and A4bdul Majid v. Emperor;® jeferred to.

The accused was charged with the offence of using a false property mark. The
allegation of the complainant was that the accused had nsed & property mark, which
had been it use by the complainant for a considerable niimber of yedrs and that on
July 25, 1933, a ecitain person was induced by the accuséd to pifchase a packet of
bidis bearing the alleged false property mark:. A complaint was filed on December 28,
1933. In the course of the trial, however, it was admitted by the complainant that
he had come to know of the infringement of the property mark by the aceused more
than a year before this particular offemce.

Held, that the prosecution was baried under section 15 of the Indian Merchandise

Marks Acti, 1889, especially as no dizscontinuatice wis proved and therefore the accused
~was entitled to an acguittal.

CriMINAL REVISION APPLICATION against the order passed
by H. K. Chainani, Sessions Judge at Poona, setting aside
the conviction and sentence passed by A. A. Basit, First
(lass Magistrate, Sholapur.

Offence under section 482 of the Indian Penal Code.

The complainant who was a manufacturer of didss (Indian
cigarettes) at Poona alleged that accused No. 2 started
a bidi shop at Sholapur and tried to push his bustness by

* Criminal Revision Ap'[ilicatioii No. 60 of 1935.
W (1899) 22 Mad. 488. @ (192'9) 87 Clal. 1133,
® (1928) 82 Cal. W. N. 699. ™ @ (1911) 12 Of. I, J. 946.
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selling packets bearing labels of the same design and mark
as those of the complainant and thereby induced customers
40 believe that the bidis manufactured and sold by him were
bidis manufactured by the complainant. :

On December 28, 1933, a complaint was filed stating that
on two occasions, on July 24, 1933 and December 7, 1933,
the complainant’s trade-mark was infringed by the accused.

The trying Magistrate held that the accused used a colour-
able imitation of the labels of the complainant on the &ids
bundles manufactured by him and he did so In a manner
reasonably calculated to cause it to be believed that the
bidis were manufactured by the complainant. He, there-
fore, convicted the accused No. 2 of the offence under section
482 of the Indian Penal Code and sentenced him to’

pay a fine of Rs. 150 or in default to undergo rigorous
imprisonment for three months.

On appeal the Sessions Judge acquitted the accused on
the ground that the prosecution was barred by lmitation

under section 15 of the Indian Merchandise Marks Act,
observing as follows :—

“In parngraph 6 of his complaint, exhibit 1/E, the complainant has stated that he
learnt on or before 1st of October 1832, that his trade-mark was being infringed by the
accused. In his own examination-in-chief, he has staved as follows :—

‘In the year 1432, I received information from my agent in Sholapur that o
colowralle imitation of the lahel I used on my property was being made by the
accused.’ .

In his cross-examination he, further, states:‘ For two years I sat quict
iecause on warnings from my agent, the accused promised to stop using imitation
lahels.

‘The complaint was filed on 28th December 1933. The above statements made by
the complainant, in his deposition,however, show that he knew more than 12 months
liefore the date of this complaint, that the aceused was infringing his trade-mark.
Mr. Pardeshifor the appellant has, therefore, argued that the ease is time-barred under
Section 13 of the Indian Merchandise Marks Aet.  He rolies on two cases, 10 Indian
Cases, page 787, and 22 Mad., page 488. Mz, Deshmukh, who appears on behalf
of the comploinant, on the other hand, has cited angther case, A, 1. R. 1928, Caleutta,
rage 495, in which a different view has been taken. In that casc it has been held
that the words, ¢ fivst discovery’, in Section 15 of the Indian Merchandise Marks Act, )
mean when the complainant first discovered the particular offence with which the ‘
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accused is charged. After going through these cases, I am, however, inclined to agree
with the view taken in the two cases cited biy Mr. Pardeshi.”

The complainant applied in revision.

Carden Noad, with D. 4. Tuljapurkar, for the apphcant
A. A. Adarkar, for the opponent.

No appearance for the Crown.

Brooyrierp J. This is an application for revision of
an order of acquittal made by the Sessions Judge of Sholapur
in a case in which one Ratanlal Kishenlal was convicted by
the First (lass Magistrate of Sholapur of an offence under
section 482 of the Indian Penal Code, ie., the offence of
using a false trade-mark or a false propert mark. The
allegation of the complainant was that the accused had used
a property mark which had been in use by the complainant
for a considerable number of years and to which he had
established a right and that he had thereby induced -his
customers to suppose that the bidis sold by him were the
complainant’s bidis. The Sessions Judge on appeal from
the conviction did not go into the merits of the case at all.
He acquitted the accused on a preliminary ground that the
prosecution was barred by limitation under section 15 of
the Indian Merchandise Marks Act, which provides that
no such prosecution as is mentioned in section 14 (and that
" includes a prosecution under section 482 of the Indian Penal

Code) shall be commenced after the expiration of three years
next after the commission of the offence or one year after
the first discovery by the prosecutor, whichever expiration
fixst happens.

Now, the charge in this case alleged the use of a false
property mark on July 24, 1933, that being the date
apparently on which it is alleged that a certain person was
induced to purchase a packet of bidis bearing the alleged
false property mark. But in the course of the trial it was

" admitted by the complainant that he had come to know of
_the infringement of his property mark by the accused more
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than a year before this particular offence, and on that ground:
the learned Sessions Judge, following a decision of the Madras
High Court, Ruppell v. Ponnusami Tevan,® has held that
the prosecution was barred.

The question raised in this revision application depends
upon the construction of section 15 of the Indian Merchan-
dise Marks Act, the particular point being whether the
word ““ offence” as used in that section means the specific
offence alleged in the charge or the first of a series of
offences when the offenice as here i3 a conbinuous one.
There Is no authority of this High Cotirt tipon the point, but
the matter has been considered by several of the othet High
Courts and there is appatently a conflict of authority.
Ruppell v. Pomnusami Tetan,® the case on whick the
learned Sessions Judge has relied, is very miuich on all fours
with the present case. The facts there were that a com-
plainant had discovered in 1893 that goods were beiiig sold
marked with what was alleged to be a coiinterfeit trade-
mark, and he called upon the persoti so selling to discontinue
the use of the sald mark and to tender an dccount of the
sales. The right to proceed further was reserved, but no
action was then taken. In 1898, upon its being ascertained
that the said trade-mark was being used, the prosecution
was commenced. The Court held that, inasmuch as the -
complainant had not shown that he believed the use of the
alleged counterfeit trade-mark had been discontinued after
his first discovery and complaint in 1893, the prosecution
was time-barred under section 15. So that the view taken
by the Court wag that * offence ” in this section means the
first of a series of offences, and there are certain observations
in the judgment on which the learned Sessions J udge here
has relied. Their Lordships said (p. 490) :—

“ Ordinarily the infringement of a trade-tark is rather a civil than & criinal
wrong; but as civil proceedings may require imuch timeand expenditure to Tiring them®
te a conclusion, the Legislature; ini its anxiety to protect traders, has allowed of resort

W (1899) 22 Mad, 488,
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to the eriminal Courts to provide a speedy rcmedy in cases swhere the agorieved party
is diligent and does not by his conduct show that the case is not one of wrgency. If
therefore, the person aggrieved fails to resort to the criminal Courts within a year of
the offence coming to his knowledge, the law assumes that the case is not one of
urgency, and it leaves him to his ¢ivil remedy by an action for injunection.”

This case has been followed in Burma, Malkomed Jewa v.
Wilson, @ also in Abdul Majid v. Emperor.®

The learned counsel who appears for the applicant has
relied in particular on two Calcutta cases: Akshoy Kwmar
Dey v. The King-Emperor® and Nagendranath Shahe .
Emperor.® These cases do appear to support his contention
that the word * offence " in section 15 should be interpreted
to mean the specific offence alleged in the chaxge.
But possibly they can be distinguished. dkshoy Kumar
Dey v. The Kvng-Emperor® was a case under section 486
of the Indian Penal Code, which deals with the offence
of selling, exposing or possessing specific goods or things.
The section, therefore, differs to some extent from section
482 which deals with the offence of using a false trade
or property mark, an offence which is in its nature
continuous. In the second place in this case there was
a finding of fact that the complainant had no knowledge
of the previous user.

Nagendranath Shaha v. Empevw“’ was 8 case under
section 482, but there it was held proved that the accused
~had after the first discovery of the offence given an under-
‘taking to discontinue the use of the trade-mark. In the
present case the complainant has no doubt alleged that
after he discovered the infringement of his property mark
he sent a notice to the accused and that the accused pro-
mised to discontinue the use of it. But there is no proof of
any such discontinuance, and the complainant has admitted
in his deposition that he has no documentary evidence such
as he might be expected to have to show that there really
-9 any discontinuance by the accused at all.

@ (1911) 12 Cr. L. J. 246, @ (1928) 32 Cal. W. N. 699.

@ (1916} 17 Cr. L. J. 488. @ (1929) 57 Cal. 1153,
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Mr. Carden Noad has advanced the argument that a man
may infringe a trade-mark, discontinue doing so on discovery,
and then repeat the infringement after a year, in which case;
if time runs from the original infringement, there could be
no prosecution. This, it is suggested, would be absurd.
A similar azgument seeis to have weighed with Mr. Justice
Ghose in Nagendranath v. Emperor.® But if there is proof
of a discontinnance of the infringement, the limitation
would not operate, even according to Ruppell v. Ponnu-
sami.® Moreover, on the other view, the section is really
reduced to a dead letter. In thab connection I may refer to
Mahomed Jewa v. Wilson,® where Mr. Justice Twomey
sayvs (p. 247) 1~

“ The intention of the Legislature will be frustrated if it is held that the cwner of
a trade-mark can stand by for several years while Liis trade-mark is being infriﬁ’g‘e{f
continuously and then bring a eriminal complaint in respect of some recent instance
in which there has been infringement. To inferpret the section in that way would
reduce its provisions to a nullity, for it would entirely remove the bar of limitation
except in cases where the series of infringements has actually ceased.”

In the same case the learned Judge has laid stress upon
the words “first discovery” in the section. He says
(p. 248) =—

“The words * first discovery ’ cannot reasonably be applied to the Iast of a long
series of similar offences extending withoub interruption throughout several years

to the knowledge of the prasecutor. In my opinion, they can refer only to the first
offence of the series which comes to his knowledge.”

I agree that the better view seems to be that where the.
offence of infringement of a trade or property mark is
a continuing one, and no discontinuance is proved, time
runs under section 15 from the first instance of infringement,
or from the first discovery of infringement. Although,
therefore, the matter is by no means free from difficulty, I am
not satisfied that there are any groundsfor differing from the
view which the Sessions Judge has taken. That being so,
we decline to interfere and the rule is discharged.

W (1929) 57 Cal. 1153, & (1899) 22 Mad. 488.
@ (1911) 12 Cr. L. J. 246.
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Drvaria J. It appears from the evidence that from
‘October 1, 1932, when according to the complainant himself
he knew that his trade-mark was being infringed by the
accused, to July 24, 1933, when according to him he dis-
covered that a customer was misled on account of the use of
this trade-mark by the accused, there has been a continuous
use of this mark by the accused. Under section 15 of
the Indian Merchandise Marks Act, limitation would begin
to run from the time when the complainant made the first
discovery of the offence. Now the offence in this case is
the offence under section 482, Indian Penal Code, of using a
false mark. Itistruethatinthe complaint he alleges that he
first discovered the deception on July 24, 1983, and accord-
ing to him, limitation commenced from that time. Bub
with regard to the offence under section 482 it would be the
first discovery of the use of the false trade mark and not the
first discovery of any deception practised upon a customer
on account of the use of such mark that is to be taken as the
starting point. And on these facts, therefore, T think this
case would be governed by the principle of the ruling in
Rugppell v. Ponnusami Tevan® not only because the facts of the
present case are similar to those in the Madras case but also
because the reasoning adopted in that case is to be preferred
to the view taken in the two Calcutta cases in. Akshoy

- Kumar Dey v. The King-Emperor® and Nagendranath Shaha
v. Emperor.® That view would render section 15 of the Indian
Merchandise Marks Act almost nugatory if the complainant
-is at liberty to choose any act out of the continuous series of
acts forming, to his knowledge, the breach of the provisions
of section 482. The reasoning of the Madras High Court
has been adopted by the Burma Court in Mahomed Jewa v.
Wilson.® Besides, the Calcutta case of Akshoy Kumor
Dey v. The King-Emperor® can be distinguished from the
Madras case and the present case on the ground that there

@ (1899) 22 Mad. 488, ® (1929) 57 Cal, 1153,
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it was not proved that the complainant had knowledge of
the breach of the provisions of the section before the com-
plaint was filed. Here, however, the complainant has
admitted that he became first aware of the use of his mark
in October 1932.

The result is that limitation runs from October 1, 1932,
and not from July 24, 1933. I therefore agree that the
rule should be discharged.

Rule discharged.
J. 6. R.

ORIGINAL CIVIL.

Before Mr. Justice Kania.

In RE BRITISH INDIA BANKING AND INDUSTRIAL CORPORATION LT,
VITHALDAS DHANJT & CO., ArprrLants v, SHIVA
CHEDUMBARIAY, Orronent.*

Indion Companies At (VII of 1913), section 160—Company— Voluntary lguidativi—
Contributory—Shareholder dying before list of conlributories seilled—Deceased share-
holder’s name included in list of contribuiories—Order of Court for payment of balance-—
Liability of legal vepresentative of deceased shareholder for such payment—Procedure—-
Administration of estate of sueh deceased shureholder,

Where a sharcholder of a company, which has gone into vohmtary liguidation
dies before the list of contributories is settled, aznd his name is ineluded in the list o.
gontributories in the liquidation proceedings, and an order is made by the Court fo.
payment of the balance of the money due on the shares, such balance can only b
recovered from his legal representatives under section 160 of the Indian Companic
Act by adoptirg proceedings for the administration of the estate of the said deceased

In such cases it is not proper to secek an order for payment personally against the
legal represenatives of the deceased,

ProcuEpIxGs for recovering moneys from a contributory
of a company in voluntary liquidation.

*Mizcellancous application I, ¢. No. 21 of 1923,



